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As compliance with the QTL/Financial Requirement component of the Mental Health Parity 
and Addiction Equity Act (MHPAEA) continues to be a topic of discussion between the industry 
and the Bureau of Insurance (BOI), the BOI is providing the below guidance in preparation for 
2023 form filings.  It is the expectation of the BOI that all carriers incorporate this guidance and 
that 2023 form filings reflect compliance with § 38.2-3412.1 B of the Code and MHPAEA. 
 
Defining MH/SUD benefits and Med/Surg benefits 
 
 It has come to the BOI’s attention that some carriers are not correctly defining Mental 
Health/Substance Use Disorder Benefits.  MHPAEA is driven by diagnosis/condition, and carriers 
must define Mental Health/Substance Use Disorder benefits and Medical/Surgical benefits based 
on the condition being treated on a given claim.  For example, a PCP office visit for a flu shot 
would be a Med/Surg benefit, but a PCP office visit for an anxiety medication management visit 
would be a MH/SUD benefit.   
 
 Defining a service as Med/Surg or MH/SUD based on which one it is most commonly used 
to treat (more than 50% of the time) does not comply with MHPAEA.  This position has also been 
confirmed with the Federal Departments. 
 
Diagnosis Codes on Claims 
 

Carriers have expressed concerns with being able to determine whether a service should 
be considered a MH/SUD benefit or Med/Surg benefit based on the condition being treated.  The 
BOI would like to clarify that it is the responsibility of the provider to make this determination based 
on diagnostic criteria and to submit a claim with a diagnosis code indicating the condition being 
treated.  Carriers are simply required to recognize benefits as Med/Surg vs. MH/SUD based on 
the condition identified by this diagnosis code.  The BOI has no expectation that carriers will 
perform further analysis of individual claims to determine if they disagree with the diagnosis code 
submitted by the provider.  If a provider submits a claim with a Med/Surg diagnosis code, the BOI 
expects that carriers would consider that claim to be a Med/Surg benefit, and if a provider submits 
a claim with a MH/SUD diagnosis code, the BOI expects that carriers would consider that claim 
to be a MH/SUD benefit.  
 
Expected Claim Dollar Amounts 

 
When performing a QTL/Financial Requirement analysis, expected claim dollar amounts 

need to account for diagnosis codes/the conditions being treated.  Expected claim dollar amounts 
should only be those associated with Med/Surg benefits and should not include the dollar amounts 
associated with a MH/SUD diagnosis code.  While MHPAEA allows the use of “any reasonable 
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method” to determine expected claim dollar amounts, this language does not grant any flexibility 
in the requirement to define Med/Surg benefits and MH/SUD benefits based on the condition 
being treated.  The following FAQs include clarification that a carrier should use plan-level data 
for the analysis, but if sufficient plan-level data is not available it may be reasonable to use data 
from other plans in the book of business: 
 
FAQS ABOUT AFFORDABLE CARE ACT IMPLEMENTATION PART 31, MENTAL HEALTH 
PARITY IMPLEMENTATION, AND WOMEN’S HEALTH AND CANCER RIGHTS ACT 
IMPLEMENTATION  (See Question 8) 
 
FAQS ABOUT AFFORDABLE CARE ACT IMPLEMENTATION PART 34 AND MENTAL HEALTH 
AND SUBSTANCE USE DISORDER PARITY IMPLEMENTATION  (See Question 3) 

 
The BOI acknowledges that some services may be difficult to break out for expected claim 

dollar amounts.  The BOI is understanding of these situations, but carriers are expected to make 
a concerted effort to account for diagnosis codes.  For example, a mental health wellness check 
performed by a PCP as part of a routine physical may not be identifiable based on the way the 
claim was submitted (if the provider submitted with only a Med/Surg diagnosis code or did not 
even break this claim line out at all), and the BOI would allow flexibility if a carrier is unable to 
carve out those expected claim dollar amounts.  However, if a patient goes to their PCP solely for 
treatment of a MH/SUD condition and the claim is submitted with a MH/SUD diagnosis code (for 
example, a patient may have a HMO and is required to see their PCP to receive a referral prior 
to seeing a mental health provider), the company should be able to capture that and ensure these 
dollar amounts are not included in the Med/Surg figures. 

 
It is generally not the intention of the BOI to question expected claim dollar amounts as 

long as the carrier can confirm it has made an effort to account for diagnosis codes and reduce 
the expected claim dollar amounts for the applicable service by the dollar amounts associated 
with the treatment of MH/SUD conditions.  However, an explanation from a carrier that certain 
services, such as PCP office visits, occupational therapy, nutritional counseling, and others are 
never used to treat MH/SUD conditions and have no associated MH/SUD diagnosis codes would 
not be acceptable. 

 
Carrier Policy Design of “Mental Health & Substance Use Disorder” Benefits 

 
Carriers commonly have a specific section under the policy’s schedule of benefits labelled 

as “Mental Health & Substance Use Disorder Benefits,” and this section includes services that 
are unique to the treatment of MH/SUD conditions.  The BOI acknowledges that, in regard to this 
component of the schedule of benefits, carriers are generally making an effort to be in compliance 
with MHPAEA in applying the predominant level of cost sharing, not applying visit limits, and 
correctly not including payments for these treatments in the Med/Surg expected claim dollar 
amounts.  While the BOI does not have specific concerns with the methodology behind this 
section of the schedule of benefits at this time, we offer the following reminders/suggestions: 

 
1. If a carrier sub-classifies Outpatient benefits into “Office” and “All Other,” it should be able 

to list the services placed in each sub-classification and provide justification for why those 
services were placed in “Office” or “All Other.”  Carriers are reminded that if different 
predominant levels apply to “Office” and “All Other,” the services placed in each 
sub-classification should be assigned the correct cost sharing.  For example, if a $25 
copay is the predominant level of cost sharing in the “Outpatient, In-Network, Office” 
sub-classification and a $45 copay is the predominant level of cost sharing in the 

https://www.dol.gov/sites/dolgov/files/EBSA/about-ebsa/our-activities/resource-center/faqs/aca-part-31.pdf
https://www.dol.gov/sites/dolgov/files/EBSA/about-ebsa/our-activities/resource-center/faqs/aca-part-31.pdf
https://www.dol.gov/sites/dolgov/files/EBSA/about-ebsa/our-activities/resource-center/faqs/aca-part-31.pdf
https://www.dol.gov/sites/dolgov/files/EBSA/about-ebsa/our-activities/resource-center/faqs/aca-part-34.pdf
https://www.dol.gov/sites/dolgov/files/EBSA/about-ebsa/our-activities/resource-center/faqs/aca-part-34.pdf
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“Outpatient, In-Network, All Other” subclassification, a psychiatrist office visit that is placed 
in the “Outpatient, In-Network, Office” subclassification should be assessed the $25 copay 
and not the $45 copay.  In addition, if the BOI requests that a carrier complete and submit 
for review Virginia’s QTL Data Collection Tool, the way services are presented on that 
spreadsheet should clearly align with the schedule of benefits and the carrier should 
clearly identify the page and section each service would be processed under in the 
schedule of benefits. 

 
2. Carriers need to ensure that intermediate services are consistently classified.  For 

example, partial hospitalization for MH/SUD benefits and home health for Med/Surg 
benefits need to be placed in the same classification (generally Outpatient), and residential 
treatment facility for MH/SUD benefits and skilled nursing facility for Med/Surg benefits 
need to be placed in the same classification (generally Inpatient). 
 

Dual Benefits   
 
To comply with MHPAEA, in addition to services that are unique to MH/SUD benefits, 

carriers need to account for all of the “dual benefits” (services that can treat both Med/Surg and 
MH/SUD conditions) in the schedule of benefits.  While some services are clearly only MH/SUD 
benefits (intensive outpatient programs) or only Med/Surg benefits (cardiac rehabilitation), there 
are others that can be both MH/SUD benefits and Med/Surg benefits depending on the diagnosis 
code submitted on the claim (occupational therapy).  The BOI requires the following regarding 
dual benefits: 
 

1. Expected claim dollar amounts for dual benefits should only include the payments 
associated with claims for Med/Surg conditions.  When completing the BOI’s QTL Data 
Collection Tool, dual benefits should be broken down on multiple lines.  For example, 
occupational therapy should be listed on one line as a MH/SUD benefit with no expected 
claim dollar amount and listed on another line as a Med/Surg benefit with an expected 
claim dollar amount, and the expected claim dollar amount on the Med/Surg line should 
be reduced by whatever dollar amount is associated with the MH/SUD line (although the 
MH/SUD dollar amount is not listed in the spreadsheet). 
 

2. Visit limits should not be applied to claims where dual benefits are used to treat MH/SUD 
conditions.  The most common area to watch for is physical, occupational, and speech 
therapy (habilitative and rehabilitative services).  While visit limits are prohibited by 
§ 38.2-3418.17 of the Code of Virginia in the treatment of autism spectrum disorder, visit 
limits are unlikely to pass the required thresholds under MHPAEA in the Outpatient 
classification and should not be applied when physical, occupational, and speech therapy 
are used to treat other MH/SUD conditions (these claims would be submitted with a 
MH/SUD diagnosis code).  
 

3. For Financial Requirements (cost sharing), areas to watch for include but are not limited 
to physical, occupational, and speech therapy, labs, urgent care, nutritional counseling, 
ambulance, PCP office visits, and others, as each of these would be a dual benefit.  If a 
claim for one of these services is submitted with a MH/SUD diagnosis code, the 
predominant level of cost sharing must be applied under MHPAEA.   
 

4. Emergency Room cost sharing requirements depend on which services the carrier places 
in the Emergency classification.  For example, if a carrier places only emergency room 
visits in the Emergency classification, the cost sharing applied will automatically be the 
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predominant level and will be compliant regardless of the diagnosis code submitted on the 
claim.  However, as other services such as urgent care and emergency ambulance may 
also be placed in the Emergency classification and may have different cost sharing 
requirements, the expected claim dollar amounts would determine the predominant level 
that is allowed to be applied to MH/SUD benefits in the Emergency classification.  Carriers 
are cautioned that they should be able to provide justification if they choose to place 
ambulance and urgent care in the “Outpatient-All Other” classifications and that the 
classification of these services and others should be consistent with policy design, 
placement in the schedule of benefits, and the nature of the product (for example, some 
products only cover out-of-network benefits if they are emergency services). 

 
Alternative Approaches/Possible Flexibility 

 
If several of the services under a plan’s schedule of benefits are subject to 

deductible/coinsurance, it is possible that a copay will not pass the substantially all threshold in 
the Outpatient classifications and cannot be applied to any claim submitted with a MH/SUD 
diagnosis code.  This may also result in situations where a low copay (for example, $20), such as 
that applied to the PCP office visit or to habilitative/rehabilitative services would technically not be 
permitted under MHPAEA if these services are used in the treatment of a MH/SUD condition 
(submitted with a MH/SUD diagnosis code).  Rather than strictly requiring carriers to apply the 
deductible/coinsurance in these situations, the BOI offers the following alternatives: 

 
1. The carrier can continue to apply the copay, but it should be able to provide an actuarial 

justification upon request to document that the copay is more favorable to the patient than 
the deductible/coinsurance.  This justification should also contemplate situations where 
the patient has met the deductible and coinsurance would be applied. 

 
2. The carrier can continue to apply the copay, but it should be able to provide an explanation 

upon request to confirm it contemplated this issue during the MHPAEA QTL/Financial 
Requirement analysis upon plan design and determined the copay was more favorable to 
the patient despite the specific result of the substantially all/predominant analysis.  This 
explanation should include reference to why the carrier deems the copay to be more 
favorable than deductible and coinsurance and any internal claims analysis, including 
reference to applicable allowed amounts, performed to support this position. 
 
The BOI adds these caveats regarding the alternative approaches: 
 

• If no cost sharing passes the required MHPAEA thresholds in a classification, the 
carrier would not be able to charge any cost sharing for claims submitted with a 
MH/SUD diagnosis code in that classification, and the alternatives specified above 
would not be applicable.   

 
• The alternatives specified above may not be applicable for services that commonly 

carry higher copays, such as an $80 urgent care copay, as it may be difficult to 
justify that this copay is more favorable to the patient than the 
deductible/coinsurance.   

 
• The expected claim dollar amounts for all services still need to account for 

diagnosis codes (as referenced in the “Expected Claim Dollar Amounts” section of 
this document), even if the carrier elects one of the alternatives above for certain 
copays.   
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• MH/SUD benefits need to be identified based on the diagnosis code/condition 

being treated in all instances for NQTL analysis. 
 

• The BOI cannot guarantee that other states will allow any alternative approaches 
for QTLs/Financial Requirements.     

 
Policy Design/Claims Administration 
 

The BOI offers the following suggestions for policy design and claim processing going 
forward for QTL/Financial Requirements under MHPAEA: 
 
1. The schedule of benefits can be designed so that all dual benefits have a subsection with 

one cost sharing for a Med/Surg diagnosis and another for a MH/SUD diagnosis.  For 
example, under “PCP Office Visit” there could be a further breakdown referencing a $20 
copay for a Med/Surg benefit and a $15 copay for a MH/SUD benefit.  

 
2. The schedule of benefits can be designed so the cost sharing that meets the predominant 

level in a given classification is applied to all dual benefits, regardless of whether they are 
MH/SUD or Med/Surg. 
 

3. The dual benefits can default to being processed under the “Mental Health & Substance 
Use Disorder Benefits” section of the schedule of benefits if they are submitted with a 
MH/SUD diagnosis code. 
 

4. If the carrier chooses one of the alternatives offered by the BOI for low copays (as 
referenced in the “Alternative Approaches/Possible Flexibility” section of this document), 
it is possible that the plan design may not require many changes.  The carrier would still 
possibly need to make changes to services that often require higher copays, such as 
urgent care, labs, or ER visits (depending on design of the Emergency classification).  
However, as these services likely have a low percentage of claims submitted with a 
MH/SUD diagnosis code, the carrier could potentially implement a manual process to 
account for these situations and ensure compliant cost sharing is applied, or some of these 
services may already be assigned the predominant level of cost sharing.  

 
Steps For Compliance 

 
The BOI maintains the positions communicated in last year’s annual letter to carriers, and 

these steps are being included again below as a reminder for 2023 form filings.   
 

As MHPAEA is driven by diagnosis/condition, Mental Health/Substance Use Disorder 
benefits and Medical/Surgical benefits must be defined based on the condition being treated on 
a given claim. Health carriers are advised that the following steps must be taken for compliance 
with MHPAEA and § 38.2-3412.1 B of the Code prior to submitting 2023 plans for approval: 
 

1. Recognize that there are services that are most commonly performed to treat a 
Medical/Surgical condition but that may be used to treat a MH/SUD condition. When used 
to treat a MH/SUD condition, these services become MH/SUD benefits subject to the 
protections of MHPAEA; 
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2. When determining the expected claims dollar amounts for the Medical/Surgical services 
during the QTL/Financial Requirement analysis, identify the claims where that service is 
used to treat a MH/SUD condition and reduce the expected claim dollar amounts for that 
service by the dollar amounts associated with the treatment of MH/SUD conditions;  
 

3. Ensure that cost-sharing compliant with the substantially all/predominant requirements is 
applied to MH/SUD benefits and that all covered services are correctly classified; and  

4. Establish processing guidelines to ensure that, even if a service most commonly used to 
treat Medical/Surgical conditions is submitted with a MH/SUD diagnosis code on a given 
claim, MHPAEA-compliant Financial Requirements and QTLs are applied. This rationale 
also specifically requires that if a physical, occupational, or speech therapy claim is 
treating a MH/SUD condition (submitted with a MH/SUD diagnosis code), it must be 
considered a MH/SUD benefit under MHPAEA. While visit limits for any treatments for 
Autism Spectrum Disorder are prohibited in Virginia, visit limits should not be applied in 
the treatment of any other MH/SUD condition unless they satisfy the substantially 
all/predominant requirements.   

In regard to large group plans, carriers will need to complete the above actions to comply 
with § 38.2-3412.1 B of the Code and MHPAEA prior to submitting new form filings, and carriers 
will also need to complete these actions for plans that are currently being offered prior to 
issue/renewal.   

 If you have any questions regarding this request, please feel free to contact me at 
804-371-9490 or via email at brant.lyons@scc.virginia.gov. 

 
Sincerely, 
 
 
 
Brant Lyons, MCM 
Principal Insurance Market Examiner 
Market Conduct Section 
Life and Health Division 
Telephone No. (804) 371-9490 
 

 
 
 

 
 

 
 
 
 
 
 


