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the above-referenced case. The Extraordinarily Sensitive Version was sent to the Commission via
overnight mail on June 23, 2022.

Walmart will serve parties who have executed the appropriate protective ruling(s) with a
copy of this Extraordinarily Sensitive Version and will serve all other parties with a copy of the
Public Version of Walmart's Issues Matrix and Post-Hearing Brief, in accordance with the attached
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20-140, and the Commission's Order Requiring Electronic Service entered on April 1, 2020, Case
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ISSUES MATRIX AND POST-HEARING BRIEF OF WALMART INC.

PUBLIC VERSION

Carrie Harris Grundmann (VA Bar No. 76817)
Spilman Thomas & Battle, PLLC
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Dated this 24™ day of June, 2022.




2206500E3

"$9]BJ JOUIOISND UL 9SBAIOUT I[qBUOSERIUN U Ul }INSal [[Im 109fo1g

MOAD 241 19y19ym --  1°$86-9S UOIIIS YIIMm JUISISUOD -- SSISSB PJNOYS UOISSIWUWLO))

ay) ‘uoneuluLI2IAp SiYy} Sunjew uj "A10jepuBll 31 SBW [ 1:[°S8S5-9S § 2po)) eruiSiA “souapnud
puUB SS9UI[QBUOSEBAI JUIULIIIAP 0} UOIJAIDSIP UOISSIWWIO)) ) SIAIS (] ['$8S-9S UOIINAS I[IYM

A 1°$85-9S § apoD) ‘vA 235 "s1owiolsno Aq pied sajel

3] Ul 9SBIIOUI S[BUOSBIIUN UR UI I|NSAI [[IM 92IN0SAI 9]qemaudl pasodoid e 1ayjaym aenjead
1SN UOISSTWIWOY) 9Y) ‘UoleuIwIaldp s1yj Sunjew Jo wed sy " "paunoul 2q 0} pajosfoid 10
paLInoul 1509 Aue JO 99uaprnid pue SSaUqBUOSEIL 9] " UIWLIAIIP 03, UOIJAIISIP UOISSIUWO))
Y3 saA13 pue ‘saijdde ( 1°685-9¢ § apo) viuIS1IA ‘9 v 1apun K19A0931 ansind 03 paido sey ‘4 $°685-96 §
Auedwo) 2y asnesaq “sjep uonerado [eiorowwo9 s303foad sy 03 1o1d ,uononnsuod Suunp | Kuenonied ¢ 686-96 pue ‘[ :1°$8S
pasn spuny 10} 3duemojje pue ssaioid ur J1om uoiyonnsuod parosford, Suipnjoul “poefoig -96 ‘A 1°S85-9S ‘9 vV 1°585-96 §§
MOAD 341 30 130021 HVY 3935 03 Auedwo)) ay3 sazuoyne 9 v 1°§85-95 § apo) eruidiip 9po)) jo Aejduayul ay) ssaippy

"193(01d 2y 01 paje[aa sYs11 JO 9Fpajmouy

andsap ajenbape sem Asus3unuoos uolfjiw 0QgS © 1Y) saouemsse s Auedwo)) ay1 sapnjoul
SOUSPIAD JUBAS[AI yong "AJ9A0D3I JS0 0] Isanbaui aanyny Aue 0] JueAd|al aq J[Im 103f01g
MOAD 341 jo [eaoadde poddns 03 Auedwio)) ay3 £q pajuasaid 2ouapIAs pue suoijejuasaidal
QY3 JeY3 258D SIY) Ul JapIQ [BUl] S} Ul SUISPIjMOUD9. WOIJ UOISSIWIWOY) oY3 SJuaAdld
‘19A9MOY ‘FUIYION "3sed siy) ul pasodoid 193pnq uol|[1q $9°6$ Y1 pa29xa 0} Auedwo))

3yl £q 1sanbai a1ning € uo Aepo3 Suljna e anssi 0] uoissiwwo)) Yy} 10} sadoadwir 9q pinom 3]

‘Juspnud pue 9[qeUOSEII 218 K19A0031 10] IYInos §3509 ‘suipaasoid MSO

Japry aImny [|e pue Siy) ui Jey) ainsus 03 pajedi|qo sawlj & I Si UOISSIWWOY) Y} “JIOA0I0N {a91uetens souewilojsad
-99)ueIend soueuuopred e Jo uontsodwi Juipnpour 9sazajur orpqnd Byl Ylim JUISISUOd ale Jey) e 10 sdeo 31500 Suipnjour ‘ased
suonoaoid Suisodwir woay uoissiwwo)) ayj 3uaAaad jou op suoisiaoid asayy ‘ysa1dui oriqnd | s1y3 ur suo1dayoad Jawnsuod ydope
oy} ui 3uraq se s193foad puim azoysyjo sounouoid suoisiaoid £10Jnje)s SNOLIBA SIYAL 9SED SIY) 031 Ajuoyine [e33[ s,u0ISSIWIWO))
uI su01399301d JawoIsnd asodwil 03 AJLI0YINE S,UOISSIWWOY) Y] UO STHWI| ‘Aue J1 ‘MaJ aJe 219y [, ay1 Jo ‘Aue J1 ‘spiwi] aY) aIe 1By
NOILISOd S\ LIVI'TVM 40 INTIWHLVLS ANSSI

Zv100-120C-dd ‘'ONdSVD

XTHLVIA H1SSI Si'ONIT LIVIN'TVA




2206568608

[ M SO 49pry ‘snyJ, "S[-z saul ‘g6 'd “pf "SIV 19pry 03 193fo1d MOAD 341 Aq psonpoid
SO Y1 [[95 A[2A1399139 [1m Auedwo) aY1 ‘4 €100-0202-YNd "ON 2se) ut paroidde £jsnoiaaid
jiomowes) Yyl uo paseq ‘Ajjeur ‘uonony Andsede) Nrd oyl ur Sunedionsed jo naip w
smes (, Y d.) IuawaInbay] 921n0S9Y PaxI] aY1 3993 0] UOISIIP Juadal sAuedwo)) ayj 01 anp
Ieajoun si1 sajet aseq uo jvedwi as19a1d oy |, g1-11 saul] ‘90 “d “pr "M SO Jopry Jo wisiueyosw
A13A0931 2y} uiynm aseyodnd Kyoededs poproae ue 199[Ja1 mou [[im Auedwo) ay) ‘sonoead
1I0]S1Y Sem SB SaJea aseq yInoayy Lnoedes 01 paje[al sjijauaq Aue Suimolj uey) Jatpel ‘Aie[iwis
"MOAD 10] PIAI02I SINUIAAI N[ Y Aq J9SIJO JOU S1 31 JUIX3 Y3 01 dn 0F [[1m 10J08] [an] Y]
‘snyp zz-g sauil ‘18 "d ‘p Ae “1] Suueal ‘10308 [onJ 2Y) ULy} Jaylel A\ SO 19pry YySnoayy mofy
1M MOAD Ylim pajeroosse sajes A319ud 10) sanudaal N[d ‘0s Sutop uf " SO 19pry ysnoays
199(01d MOAD 941 JO S11JaUaq 3] J93[§21 0] PUB SISO Y} 1940921 0} pasodoid sey Auedwo)) ayy,

"NId wo1j saS1eyds pajeloosse Jo
uoIssnosIp © apnjouj “(s)wsiueydaw
K19A0931 194310 AUk pue ‘sajel

3seq ‘10)08] [anJ dy3 ‘03 pajwiI| jou
ng ‘Suipnpoul 193{014 [EIOISWWO))
PUIM 310YS]JO BIUISIIA

[EISBOD) 34} Yam
POJBIDOSSE SWISTUBYDIW AI9A0D3
pue $)S09 [ AJ13U9p!1 3sed|J

-sa1jdde uondwnsaad L101n383S 943 JI1,,

QUILLLIS)AP O UOISSILIWOY) 3 YlIm UONIISIP 3Y) saAe] uoisiaoid apoo ajqeordde oy | "90D1
31 JO Surpuly B axeW JO 99UIPIAJ Ju3sald 03 uolssiwwo)) Jo Auedwo)) ay3 uo uoizedijqo
Je|IWIS OU SI 913y yuspnid pue 9[qeUOSBAI 31 SJSOJ Jey) PUlj ISN UOISSIWUWOD) Y1 I[IYA

‘(pappe siseyduwa) ,,s1509 yons Aue Jo

99uapnid pue SSaUS[qBUOSEI 9} JUTULISIOP J7pYS UOISSIWIWOD) Y3 " AI9A0031 1500 10] JSanDad
Aup uodn Bunpoe ufi], D 11:1°685-9S § apo) eiuISi A 03 Suipiodoy "Suipassoid dn-anny SO
19pry K193 ui 9ousprud pue ssaus|qeuoseal Jo Suipur} e djew 01 pajediqo s UoISSIwWoy)
AY1 “UoI[[1q §9'6$ 1940931 0} SuI}a9s si 31 swiejo Auedwio) Yl JI UIAQ ‘sSajpieday

"uol[[iq ¢¢'6$ A[9ewixoadde jo 198png

[BRIOB Y] PAIIXS $1509 S399(01d oy J1 paraAa0dal 2q AJUO [|1m Jey) AouaSunjuod sjuasaidal
uoff[1w QOE$ asnes3q uol([iq §9'6$§ JO A19A0931 3509 4995 0} Auedwio)) oy} Joj Jodordwi

9Q Os|e p|noMm 1] 3se0 SIY} Ul A19A0931 10] pajsanbai si uorjjiw 2§ Aj9rewntxoidde AjuQ
‘Jadpnq pajpuiijsa ue st uol||1q $9°6$ 2Y1 159q 1y "1sanbai siy1 3109{21 pjnoys uoissiwwo)) ayj
10AIMOY ‘UOI[[Iq G9'6$ ,19A0031,, 0 Bunya3s si 11 Jey) wie|d 0} Auedwo)) Y3 s10adxa pew|em

{PuISt [1:1°686-96 §

apo) ul piepuels A312ug Jo 150D
PIZI[9A2T 2Y) IBY) MOYS O} 2ABY I
S90p ‘asne(o Juawysn(pe 9381 SO
Jopry 2y} asealoul 0} Jeak Yyoea ul
sawod Auedwo) ayj usym puy
1'$85-9¢ § apoD 1apun 2ouspnad
pUE SSIUJ[qBUOSEAI MOYS 0} 9ARY 1
saop ‘esne|o Juswisnipe 2381 A SO
Jopiy 3y} 9sealoul 0} 18K yoed

ul sawod Auedwo)) ays usym ‘9

V ['686 -96 § apo) Japun aaoidde
03 uorssiuwo)) 3y 3uyse si
(wAuedwo)),) Auedwo) 1amog pue
3113099 eruidiiA A19A0991 1509 JO
junowre jeym £|[[e313193ds ssaippy

‘srowoysnd Suiddoys uienas wouj 193fo1d MOAD 243 JO 51500
190031 03 Auedwo)) 9y} SIZLIOYINE Jey] WSIUBYIAW Y] SI VADA Y JO J uonoasqng ‘Ajjeut,]

NOILISOd S\ LIVIN'TVA 4O INHINALVLS

HAASSI




220650008

PINOYS UOISSIWWOY) 3Y] ‘UOlje|[BISUI 2UIqin) ISB| 9Y) 10} 9)ep pajedionue ay) /707 ¥ Ateniqa ]
1)y s183A 931y3 Suruui3aq pue uonerado [ero1swwos s, NOAD JO 3J1] 2y} J0J ‘A|[eul]

"3sanbai a1ning jey) Jo souspnid pue ssausjqeuoseal au3 uodn 1eaq jjIm Julieay syl
u1 pajuasald souapia ay) JeY) A[9AIBWLIILIER 33B)S P[NOYS UoISSIWWO)) ay) ‘Fuipassold ainny
© Ui 393pnq uol[[1q §9°6$ Y3 PI29X3 0] $3j29s Auedwo) ay) JuAIX3 Y3 0] ‘M OAD Sutroadde
ut “398pnq AousFunuos pasodoid pue sysur umouy ayy Suipnjout ‘Auedwo) ayy Aq pajuasaad

IOUIPIAY puB SUONLIUASAIdal 3y} UO P3I[al $I1 JBY) 93PI[MOUN OB P[NOYS UOISSIWWO)) Y],

sipgAany?) 9y} JO Isn 10} SulIBI AF1aug UBad() N[ YIM JOBIJUOO Y] e

‘pue pejg yiim (599314 UOLISURI] ) UOHJBPUNOJ Y] e

‘Hqwin) suotgonnsuo)) adig [e10adS M yim (sa1douoy) uorepuno ayl e
D711 1l se|qemausy swnieN ODWES Pue (Ipe|d,)

DT ‘PUI A\ 210YysQ samsnpu] Ipe[g yum Ajddng pue ugisaq uonieisqng a10YsjjO oyl e
DTT VSN swask§ pue sa|qe) uerwsAid pue 377 ‘SN 210YsO NAA Ym

$3J1AI9S UONE|[EISU] pue ‘uonellodsuel], uawaindodd ‘Fuuiesuiduy jue[d Jo oueeg e
‘A319uq 9]qemauay BSOWED) SUSWAIS Yilm

swa3y Sutuorssiwwo)) pue ‘uone|eisu] ‘Aj[ddng JomoJ pue I0jeIouar) UIQINY, e

:21e $)0B1JU09/s103043u09 Atewnd oy ‘suoisiaoad sty Jo sasodind

104 -uone[ndng ayj 01 Juensind ,JusA3 [eLId)RW,, B SAIMIISUOD 19301 MOAD Y1 O} S)0B1IU0D
10 51039e1U09 Arewtid 9yl yiim anssi 10 93ueys Aue Jey) puij pjnoys uoISSIWWo)) Y|,
*s3uiyi] Sutieay
‘Buipeasoud aa1pies ue syeniul 03 Aured 19430 10 | 1504 Y1 ySnoayl Suipnjour ‘uoalayy

‘g uoissiwwo) ‘Auedwo) ‘uoissiunuio)) ay3 Jo s3ydiz ay1 SurAIasal 9jiym ‘uonendng ay3 pi0%21 1nok ping isnw noA ‘Aped

Jo ¢ ydeiSeieq 01 Juensand papiaoid 9s130u 1936 Aj9jeIpawiwl jepdn SO IOprY [enuue Isii} Bunejndnis-uou e jo uonisod € 01
a3 ul saBueyd 3|NPaY9s 10 SISBAIOUT 1509 Aue Jo douapnid pue ssousjqeuosear Jo Suipury e | s199(qo uonendus ayy ‘o3 Surysalqo
y39s 01 Auedwio)) ay3 aainbar 03 uongendug 9y Jo § ydesSered 351424 pjNOYS UOISSTWTIOY) YT, 10U 4O 0} Apied € JuaIX9 91 O,
‘anjea Axoud awes 18y} UO paseq DY Yl O} PIle[al 951eYD B 109[JaI [[IM S 9PNy 1ym ‘paroedwl aq 1M SWISIUBYIIW

(9S100-1202-9Nd Ut duiwiadp 3q 03 anjea Axoid 3yl uo paseq) DY © J10J JIPAId B IAIIAL K13A0221 3soy3 moy ulejdxa os|y

NOILISOd S.LIVIN'IVA JO INFINILVLS HANSST




228850009

‘a8e1aAe Sulfjoa 18ak-321y]
® UO paje|nojeo se 10)oe) Anoeded Juadsad gi © uo paseq 93juesens 9suewo}iad e asoduul

NOLLISOd S: LAVIN'IVAA 4O INANITLVLS

ANSSI




Walmart Inc. ("Walmart"), by its attorneys, respectfully submits its Post-Hearing Brief to
the Virginia State Corporation Commission ("Commission") and states as follows:
I INTRODUCTION

To achieve the carbon-free economy envisioned by the Virginia Clean Economy Act
("VCEA"), significant projects like the Coastal Virginia Offshore Wind Commercial Project
("CVOW" or "CVOW Project™) proposed by Virginia Electric and Power Company ("Dominion"
or "Company") will be needed. Indeed, because Walmart supports offshore wind as a renewable
resource that will help realize the goals of the VCEA, it does not oppose approval of CVOW. That
said, the CVOW Project, is expensive; it is presently estimated, but not guaranteed, to cost $9.65
billion.! Whatever the ultimate cost, customers, shopping and non-shopping alike, will bear these
costs and all attendant risks unless the Commission takes steps to protect customers. The
Stipulation entered into by the Company, Commission Staff ("Staff"), Sierra Club, and the
Nansemond Indian Nation provide some meager customer protections; however, it simply does
not go far enough to protect customers. As set forth herein, Walmart identifies additional customer
protections that the Commission should adopt as a condition of approving the CVOW Project.
II. FACTUAL BACKGROUND

On November 25, 2021, Dominion filed an application for approval and certification of the
CVOW Project and for approval of a rate adjustment clause, designated Rider Offshore Wind

("Rider OSW™), pursuant to §§ 56-585.1:11, 56-46.1, 56-265.1 et seq., and 56-585.1 of the Code

! Hearing Exhibit ("Ex.") 3, Proposed Stipulation and Recommendation ("Stipulation™), § 4.
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of Virginia ("Application").2 Dominion filed its Direct Testimony simultaneously with its
Petition.?

Pursuant to the Commission's Order for Notice and Hearing entered on December 9, 2021,
Walmart filed a Notice of Participation on January 25, 2022. In addition to Walmart, Appalachian
Voices ("Environmental Respondent"), the Office of the Attorney General's Division of Consumer
Counsel ("OAG"), Virginia Committee for Fair Utility Rates ("Committee"), Clean Virginia,
Sierra Club, and Nansemond Indian Nation filed Notices of Participation. On March 25, 2022,
Sierra Club,* Consumer Counsel,® Clean Virginia,® and Nansemond Indian Nation’ filed Direct
Testimony. Walmart filed a letter in lieu of formal testimony.® Staff also participated in the

proceeding and filed Direct Testimony.” On December 3, 2021, Dominion filed Rebuttal

2 Hearing Ex. 2 and 2ES, Application, pp. 1-2.

3 See Hearing Ex. 4 and 4ES, Direct Testimony of Mark D. Mitchell ("Mitchell Direct"), Hearing Ex. 9 and 9ES,
Direct Testimony of Joshua Bennett ("Bennett Direct"), Hearing Ex. 10, Direct Testimony of Glenna A. Kelly ("Kelly
Direct"), Hearing Ex. 16, Direct Testimony of Grant T. Hollett ("Hollett Direct"), Hearing Ex. 17 and 17ES, Direct
Testimony of Lauren V. Adkins ("Adkins Direct"), Hearing Ex. 18, Direct Testimony of Scott Lawton ("Lawton
Direct"), Hearing Ex. 19, Direct Testimony of John Larson ("Larson Direct"), Hearing Ex. 20, Direct Testimony of J.
Kevin Curtis ("Curtis Direct"), Hearing Ex. 21, Direct Testimony of Peter Nedwick ("Nedwick Direct"), Hearing Ex.
22, Direct Testimony of Sherrill A. Crenshaw ("Crenshaw Direct"), Hearing Ex. 23, Direct Testimony of Shane A.
Moulton ("Moulton Direct"), Hearing Ex. 24, Direct Testimony of Thomas A. Dorsey ("Dorsey Direct"), Hearing Ex.
25, Direct Testimony of Lane E. Carr ("Carr Direct"), Hearing Ex. 26, Direct Testimony of Rachel M. Studebaker
("Studebaker Direct"), Hearing Ex. 27, Direct Testimony of Robert E. Richardson ("Richardson Direct"), Hearing Ex.
28, Direct Testimony of Jon M. Berkin ("Berkin Direct"), Hearing Ex. 29, Direct Testimony of Christopher J. Lee
("Lee Direct"), Hearing Ex. 30, Direct Testimony of J. Scott Gaskill ("Gaskill Direct"), Hearing Ex. 31, Direct
Testimony of Timothy P. Stuller ("Stuller Direct").

4 See Hearing Ex. 32, Direct Testimony of Dr. Mark Little ("Little Direct").

5 See Hearing Ex. 33, Direct Testimony of D. Scott Norwood ("Norwood Direct").

§ See Hearing Ex. 36 and 36ES, Direct Testimony of Maximilian Change ("Chang Direct").
7 See Hearing Ex. 38, Direct Testimony of Dr. Elizabeth T. Horton ("Horton Direct").

¥ See Hearing Ex. 48.

9 See Hearing Ex. 40 and 40ES, Direct Testimony of Katya Kuleshova ("Kuleshova Direct"”), Hearing Ex. 41 and
41ES, Direct Testimony of Sean M. Welsh ("Welsh Direct"), Hearing Ex. 42, Direct Testimony of Mark K. Carsley
("Carsley Direct"), Hearing Ex. 43 and 43ES, Direct Testimony of Phillip M. Gereaux ("Gereaux Direct"), Hearing
Ex. 44, Direct Testimony of Kelli B. Gravely ("Gravely Direct"), Hearing Ex. 45 and 45C, Direct Testimony of Neil
P. Joshipura ("Joshipura Direct").
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Testimony.'® On May 11, 2022, the Company, Staff, Sierra Club, and Nansemond Indian Nation
entered into a Stipulation that resolved issues regarding the Company's CVOW Application.'!

A hearing was held in this matter before Chairman Jehmal T. Hudson and Commissioner
Judith Williams Jagdmann on May 16-19, 2022.
III. ARGUMENT

A. The Commission is Empowered to and Should Impose Additional Customer
Protections as a Condition of Approving the CVOW Project.

Walmart supports offshore wind and does not oppose approval of CVOW. The CVOW
Project comes with substantial, unavoidable risk that is and will be borne entirely by customers.
Walmart believes that the Commission should exercise the authority it undoubtedly possesses to
adopt additional customer protections to mitigate risk to customers should CVOW encounter
construction issues or delays, exceed the $9.65 billion budget, or otherwise fail to perform as the
Company represents that it will.

1. What are the limits, if any, of the Commission's legal authority to adopt

consumer protections in this case, including cost caps or a performance
guarantee?

There is nothing prohibiting the Commission from adopting customer protections in this
case. The Code of Virginia contains no express prohibition on the Commission's ability to adopt

customer protections as a condition of approving CVOW. As the Supreme Court of Virginia has

19 See Hearing Ex. 46, Rebuttal Testimony of Mark D. Mitchell ("Mitchell Rebuttal”), Hearing Ex. 47, Rebuttal
Testimony of Joshua Bennett ("Bennett Rebuttal"), Hearing Ex. 50, Rebuttal Testimony of Glenn A. Kelly ("Kelly
Rebuttal"), Hearing Ex. 55, Rebuttal Testimony of John Larson ("Larson Rebuttal"), Hearing Ex. 56, Rebuttal
Testimony of Timothy P. Stuller ("Stuller Rebuttal"), Hearing Ex. 57, Rebuttal Testimony of Peter Nedwick
("Nedwick Rebuttal"), Hearing Ex. 58, Rebuttal Testimony of Sherrill A. Crenshaw ("Crenshaw Rebuttal"), Hearing
Ex. 59, Rebuttal Testimony of Shane A. Moulton ("Moulton Rebuttal"), Hearing Ex. 60, Rebuttal Testimony of Lane
E. Carr ("Carr Rebuttal"), Hearing Ex. 61, Rebuttal Testimony of Rachel M. Studebaker ("Studebaker Rebuttal"),
Hearing Ex. 62, Rebuttal Testimony of Robert E. Richardson ("Richardson Rebuttal™), Hearing Ex. 63, Rebuttal
Testimony of Matthew Robinson ("Robinson Rebuttal"), Hearing Ex. 64, Rebuttal Testimony of David C. Lennhoff
("Lenhoff Rebuttal™), Hearing Ex. 65, Rebuttal Testimony of Gabor Mezei ("Mezei Rebuttal"), Hearing Ex. 66,
Rebuttal Testimony of Jon M. Berkin ("Berkin Rebuttal").

" Hearing Ex. 3, Stipulation.
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made clear, "where the General Assembly has not placed an express limitation on a statutory grant
of authority, it intended for the Commission, as an expert body, to exercise sound discretion."1?

Rather than limiting Commission authority with respect to customer protections, a number
of statutory provisions compel the Commission to ensure that customers are adequately protected
from the Company's development of new renewable generation projects, including CVOW. For
example, Section 56-585.1 D of the Code of Virginia expressly obligates the Commission to
"consider whether the costs of such [renewable energy] resources is likely to result in unreasonable
rates paid by customers." Similarly, under Virginia Code § 56-585.1:11 C, the Commission is
required to determine the reasonableness and prudence of costs in any proceeding where Dominion
seeks cost recovery for CVOW. There can be no doubt that the Commission can, consistent with
these legislative directives, impose reasonable customer protections on CVOW.

While the Commission has significant discretion to fashion appropriate customer
protections, Walmart has identified two apparent limitations on the Commission's authority
relative to CVOW:

i. Due to various statutory pronouncements from the General Assembly, the
Commission could not reject CVOW as being contrary to the public interest on the
basis it is an offshore wind project.'3

ii. In light of the rebuttable presumption of reasonableness and prudence of costs set
forth in Section 1:11 C, it appears to be improper for the Commission to prejudge

the reasonableness and prudence of future requests for cost recovery by imposing
a hard cost cap as part of this proceeding.'?

12 City of Alexandria v. State Corp. Comm'n, 296 Va. 79, 93-94 (2018) (citations, quotations marks, and internal
alterations omitted).

13 See Va. Code §§ 56-585.1 A 6; 56-585.1:4 A; 56-585.1:11 B and C 1; see also Hearing Transcript ("Tr."), Day 3,
p. 136, line 15 to p. 137, line 16 (Judge Jagdmann confirming that the public interest finding has been "taken away
from the Commission").

14 No party to this proceeding argued in favor of a hard cost cap. See Hearing Tr., Day 3, p. 90, lines 2-21 (OAG
witness Norwood); Hearing Tr., Day 3, p. 131, lines 8-17 (Clean Virginia witness Chang)
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The above may limit certain findings that the Commission might otherwise make in the absence
of such legislative pronouncements (i.e., that offshore wind is not in the public interest) or one
specific type of customer protection the Commission might employ (a hard cost cap). These
limitations do not otherwise restrict the Commission's authority to impose customer protections
such as the ones proposed by parties in this case.

a. While the General Assembly has declared offshore wind in the
public interest, nothing prohibits the Commission from imposing
customer protections that are also consistent with the public
interest.

First, while the Commission is obligated to find that an offshore wind project is in the
public interest, there is no statutory obligation to find that CVOW is in the public interest. Second,
and most importantly, the statutorily mandated public interest finding applicable to an offshore
wind project in no way limits the Commission's authority to impose additional conditions on
CVOW in furtherance of or consistent with the public interest.'® In fact, the Commission has struck
this very balance in prior proceedings by finding a project is in the public interest as required by

statute while also imposing customer protections.!®

13 See Application of Virginia Electric and Power Company For a certificate of public convenience and necessity to
construct and operate an electric generating facility in Wise County, Virginia, and for approval of a rate adjustment
clause under §§ 56-385.1, 56-580 D, and 56-46.1 of the Code of Virginia ("VCHEC Case"), Case No. PUE-2007-
00066, Final Order (Mar. 31, 2008), p. 7 (stating that the Commission has "no discretion to make a separate public
interest determination™).

16 See Petition of Virginia Electric and Power Company For approval and certification of the proposed US-4 Solar
Project pursuant to §§ 56-580 D and 56-46.1 of the Code of Virginia, and for approval of a rate adjustment clause,
designated Rider US-4, under § 56-585.1 A 6 of the Code of Virginia ("Rider US-4 Case"), Case No. PUR-2019-
00105, Ordering Granting Certificates (Jan. 22, 2020), pp. 12-14; Petition of Virginia Electric and Power Company
For approval and certification of the proposed US-3 Solar Projects pursuant to §§ 56-580 D and 56-46.1 of the Code
of Virginia, and for approval of a rate adjustment clause, designated Rider US-3, under § 56-585.1 A 6 of the Code
of Virginia ("Rider US-3 Case"), Case No. PUR-2018-00101, Ordering Granting Certificates (Jan. 24, 2019), pp. 16-
19; VCHEC Case, Final Order, pp. 14-15 (requiring Dominion to prove that any cost overruns are reasonable and
prudent before it could obtain cost recovery from ratepayers).
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The Rider US-3, Rider US-4, and VCHEC Cases'” establish that the Commission can
impose customer protections despite a requirement from the General Assembly that the
Commission find a particular type of project in the public interest. The Rider US-3 and Rider US-
4 Cases further demonstrate that one such customer protection the Commission can employ is a
performance guarantee. In both this case and the Rider US-3 Case, the Company conceded that
the Commission could enforce a type of performance guarantee by either proposing one itself or
accepting one as part of a Stipulation.'® Consistent with this prior Commission precedent and as
discussed further below, the Commission should exercise its authority to impose a performance
guarantee on the CVOW Project to mitigate the risk to customers if CVOW is not built within the
timeframe provided by the Company or it does not perform as projected.

b. While the Commission cannot impose a strict hard cap, it can rely

on the evidence and representations made by the Company in this
case to deny cost increases in future proceedings.

As an initial matter, no party has argued in favor of a hard cost cap in this proceeding.
Instead, parties acknowledge that cost increases could occur as the CVOW Project is constructed,
and the Company should be entitled to recover its reasonable and prudent costs.'” When it comes
to future cost increases, however, the Commission should acknowledge in its Final Order in this
case that the evidence and representations made by Dominion in this case are relevant to the
reasonableness and prudence of a future cost increase.

As discussed further below, there is ample record evidence that: (1) the Company is well

aware of the potential risks of the CVOW Project; (2) risks are inherent, particularly in a project

17 Id
1% See Hearing Ex. 3, Stipulation, Y 6; Rider US-3 Case, Order Granting Certificates, p. 17.

19 Hearing Tr., Day 3, p. 131, lines 8-16 (Clean Virginia witness Chang).
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of this size?®; and (3) despite these known risks, the Company only included a $300 million
contingency in the total estimated project cost of $9.65 billion.?! In approving CVOW here, the
Commission should make clear to the Company that it is relying on these and other representations
to find that the CVOW Project is reasonable and prudent. Future requests for cost recovery that
are inconsistent with the evidence and representations presented by the Company in this
proceeding should be highly relevant to a future Commission decision regarding whether any
requested cost increase is reasonable and prudent.

2. The Commission Should Impose Reasonable Customer Protections.

Walmart recommends the Commission impose necessary and additional customer
protections as part of approving CVOW in this proceeding. First, the Commission should revise
the Stipulation to clarify when Dominion must make a filing with the Commission to seek a finding
of reasonableness and prudence when costs are expected to exceed the $9.65 billion budget.
Second, Walmart also supports the Commission requiring the Company to report on its primary
contractors as part of the CVOW Project reporting obligations set forth in the Stipulation. Third,
the Commission should expressly recognize in its Final Order that it has relied on the
representations made by the Company in this proceeding as it relates to the Company's decision to
include only a $300 million contingency despite the clear record of risks associated with CVOW.
The Commission should affirmatively state that these representations will be a factor in
determining whether a future request for cost recovery (if the CVOW Project budget exceeds $9.65
billion) is reasonable and prudent. Finally, as recommended by other parties, the Commission

should impose a performance guarantee.

0 Hearing Tr., Day 2, p. 196, line 7 to p. 198, line 2 (Company witness Mitchell).

2! Hearing Tr., Day 3, p. 265, lines 18-25 (Company witness Mitchell) (representing that the CVOW project contains
"adequate contingency to deliver this project™).
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a. The Commission should revise Paragraph 4 of the Stipulation to
specify when the Company must seek Commission approval of cost
increases on CVOW unless an earlier proceeding is initiated.

During the hearing, there was substantial discussion of the interplay between Paragraphs 4
and 5 of the Stipulation concerning how and when any cost increases or schedule changes reported
pursuant to Paragraph 5 would be brought before the Commission to determine the reasonableness
and prudence of these items. As Dominion's counsel Mr. Reid explained it:

[There are] five ways that the issue of cost overruns or schedule delays can get

before this Commission. The Company can voluntarily come in. The Commission

can call the Company in. Staff can file a motion. Another party can file a motion.

Nine months out of the year we are going to be involved in an update proceeding

where the issue can be raised.??

The issue, as Staff witness Welsh made clear, however, is that if none of these methods are
voluntarily triggered, the Stipulation provides only that cost overruns and schedule changes will
be addressed "in a future proceeding."?® To address this ambiguity, the Commission should order
the Company to seek a finding of reasonableness and prudence of any cost increases or schedule
changes in the first annual Rider OSW update immediately after providing the notice of one of
these events pursuant to Paragraph 5 of the Stipulation.

Adopting this language would not prohibit the Commission, Staff, or any party from
voluntarily pursuing one of the five avenues described by Mr. Reid, but it would provide customers
certainty as to the last possible date these cost overruns or schedule changes would come before
the Commission for a decision. It is better for ratepayers if the Company is obligated to seek

approval of estimated cost overruns close in time to when the Company is aware (and provides

notice to the Commission) of such expected overages.>* Moreover, as OAG witness Norwood

22 Hearing Tr., Day 3, p. 197, lines 10-20.
B 1d., p. 192, line 19 to p. 193, line 21; p. 194, lines 7-13.
% See id., p. 58, line 19 to p. 62, line 5 (OAG witness Norwood).
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noted, deciding these issues sooner rather than later is particularly important for a project of this
size because as the project progresses, it becomes increasingly difficult to disallow incremental
cost increases.?’ Nor can the Company claim that it is opposed to such a revision. At the hearing,
Mr. Reid expressed a willingness to include such a provision were it to encourage Walmart or
Environmental Respondents to join the Stipulation.?

b. The Commission should find that any change or issue with the
primary contractors and contracts constitutes a "material event"
pursuant to Paragraph 5 of the Stipulation.

There are a number of highly critical contracts and contractors upon which the $9.65 billion
cost estimate proposed in this case rely, including:

— Siemens Gamesa Renewable Energy ("SGRE") — Turbine Generator and Tower
Supply, Installation, and Commissioning ("TSA")

- DEME Offshore US, LLC and Prysmian Cables and Systems USA, LLC
(collectively, "DEME-PRY") — Balance of Plant Engineering, Procurement,
Transportation, and Installation Services ("BOP")

— Bladt Industries Offshore Wind, LLC ("Bladt") and SEMCOQO Maritime Renewables
II, LLC ("SEMCO") — Offshore Substation Design and Supply

— EEW Special Pipe Constructions GmbH — Foundation (Monopiles)

- Bladt — Foundation (Transition Pieces)?’

—  Blue Ocean Energy Marine ("BOEM") — Use of the Charybdis®®

Should anything happen with these contracts or contractors, it could have a substantial and material
impact on the CVOW Project. With the exception of BOEM, each of these contractors were
selected through a competitive bid process,? thus, it is not clear that it would be possible to obtain
a replacement contractor with the same skillset, let alone the ability to offer the same bid price or

perform on the same timeline should an issue arise with any of these contractors. Similarly, there

L Hearing Tr., Day 3, p. 62, line 6 to p. 63, line 16.

% See id., p. 197, line 23 to p. 198, line 4; see also id., p. 272, lines 8-17.
2 Mitchell Direct, pp. 20-21, Table 3.

B 14 p.27.

® Id, pp. 20-21, Table 3.
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is no Jones Act compliant vessel other than the Charybdis,*® and, installation of the wind turbines
cannot occur without it. Any issues or changes with any of these contracts or contractors is likely
to negatively impact customers. Indeed, the Company has conceded that if a "major equipment
supplier or project partner became insolvent" Dominion would consider that to be material within
the meaning of Paragraph 5 of the Stipulation.?'

The notion that there would be issues with a contractor is not only likely, but it is occurring
as we speak. For example, Siemens Energy, who at the time of the hearing in this case, was a two-
thirds owner of SGRE, reported Second Quarter losses of $250 million stemming from problems
at SGRE, the entity with whom Dominion contracted for the turbines for the CVOW Project.*?
Since the hearing, Siemens Energy made a cash tender offer to purchase all outstanding shares of
SGRE.? While this hopefully shores up the issues with SGRE, it is abundantly clear that this
development is highly relevant to the CVOW Project. Should similar issues of this nature arise in
the future with SGRE or another primary contractor, it is important that there is timely reporting
of these issues.

The Company has admitted that in the absence of specific project reporting requirements,
the Company decides whether something is material for purposes of Paragraph 5 of the
Stipulation.** To avoid any misunderstanding, and because of the importance of the above-named

contractors and contracts, Walmart requests that the Commission amend the "Project Reporting”

3 Mitchell Direct, p. 27.
31 Hearing Tr., Day 2, p. 108, lines 5-16.

32 1d, p. 147, line 16 to p. 148, line 7 (Company witness Mitchell); see also Hearing Ex. 8, News Release; Hearing
Tr., Day 2, p. 211, line 13 to p. 214, line 11 (Company witness Mitchell).

33 See Press Release, Siemens Energy AG Announces a Voluntary Cash Tender Offer for All Qutstanding Shares in
Siemens Gamesa Renewable Energy, S.A. with Intention to Delist and Integrate the Business (21 May 2022),
https://press.siemens-energy.com/global/en/pressrelease/siemens-energy-ag-announces-voluntary-cash-tender-
offer-all-outstanding-shares-siemens (last visited June 17, 2022).

3 Hearing Tr., Day 3, p. 287, lines 1-19 (Company witness Mitcheli).
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requirements of Paragraph 5 of the Stipulation to specifically require the Company to provide a

report within thirty (30) calendar days if, in addition to the other reasons listed in the Stipulation,

the Company learns that one of the above contractors expects to or has defaulted under the contract,

is or has indicated that it is insolvent or intends to file for bankruptcy, or any other material issue
that would impact the contractor's ability to perform under the contract.

c The Commission should state affirmatively that the Company's

evidence and representations made in this case are relevant to any

JSuture request for cost recovery based on cost overruns above the
$9.65 billion cost estimate.

No party to this proceeding has raised an objection to the $9.65 billion cost estimate. In
fact, parties, including Walmart, are supportive of the CVOW Project, particularly if it comes
online within the timeframe projected by the Company and for the projected $9.65 billion budget.
Concerns were raised, however, about the likelihood the CVOW Project would come in on-time
and on-budget, including:

— Orsted, the largest wind developer in the world, experienced delays in a recent
project in Europe where the offshore wind market is far more mature than in the
United States.’® Orsted also experienced multi-year delays on two projects in

Maryland.?

— In contrast to Orsted, the Company's singular experience with offshore wind is the
pilot project,” which had a budget of $300 million.3

— This is the single largest known project undertaken by Dominion or any of its
affiliates.?® The only other project of arguably similar size, the Atlantic Coast
Pipeline, was abandoned after the original budget of $5 billion had grown to $8
billion in the face of significant hurdles to the pipeline's construction.

35 Hearing Tr., Day 3, p. 119, line 25 to p. 120, line 25 (Clean Virginia witness Chang).
3 1d, p. 121, line 1 to p. 122, line 4 (Clean Virginia witness Change).

3 Hearing Tr., Day 2, p. 152, lines 11-25 (Company witness Mitchell).

38 Jd, p. 153, line 24 to p. 154, line 11 (Company witness Mitchell).

3 1d, p. 144, line 12 to p. 145, line 1 (Company witness Mitchell).

0 Jd, p. 140, line 17 to p. 142, line 6 (Company witness Mitchell).
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~  Although the Company touts the fact that "80.2% of Project costs are fixed"*! this
is not entirely accurate. Even these allegedly "fixed price" contracts provide for the
submission of change orders, which the Company admits can increase costs from
those set forth in the contract.*?

— The SGRE turbine being used for CVOW has never been deployed in an offshore
wind project. There is a single prototype turbine on land in Denmark.*?

— The designs for the various components, including the monopile and the transition
pieces, have yet to be finalized.**

— Dominion has recently experienced delays and cost overruns on two recent
transmission projects.*> Transmission will be a significant component of CVOW.

—~ The Charybdis, the only required Jones Act compliant vessel in the United States,

is scheduled to be in use on two projects prior to being available for CVOW,*6
which could delay its use on the CVOW Project.

The Company is well aware of these and other [BEGIN EXTRAORDINARILY

SENSITIVE| I
-
e
I (ND EXTRAORDINARILY

SENSITIVE]

The record further indicates that in [BEGIN EXTRAORDINARILY SENSITIVE]

I, (=D

4! Bennett Rebuttal, p. 7, lines 17-21.

*2 Hearing Tr., Day 2, p. 137, line 17 to p. 139, line 10 (Company witness Mitchell).
B Id., p. 247, line 6 to p. 248, line 5 (Company witness Bennett).

4 d, p. 246, line 3 to p. 248, line 5 (Company witness Bennett).

4 Id. p. 204, line 2 to p. 208, line 16 (Company witness Mitchell); see also Hearing Ex. 6, OAG-PE-20, Commission
Order in PUR-2019-00040, and Hearing Ex. 7, OAG-PE-25, Commission Order in PUR-2017-00143).

46 Hearing Tr., Day 3, p. 118, lines 2-8 (Clean Virginia witness Chang).
47 See Schedule 46.b.1.vi.

8 Id; Kuleshova Direct, p. 9, lines 22-29; ES Hearing Tr., Day 3, p. 17, line 3 to p. 20, line 15 (Staff witness
Kuleshova).




EXTRAORDINARILY SENSITIVE] the Company failed to ensure that customers were

adequately protected. For example, [BEGIN EXTRAORDINARILY SENSITIVE]

Z
o

EXTRAORDINARILY SENSITIVE] leaving customers to pick up any overages.’’

Despite these known risks, the Company has only included a $300 million contingency in
the total estimated project cost of $9.65 billion, or approximately three to four percent of total
project costs.>? Numerous parties questioned the wisdom of such a small contingency, particularly
on a project of this size. Staff witness Kuleshova recommended a 10 percent contingency, and
expressed concern that the Company's $300 million contingency was optimistic.>* Clean Virginia
witness Chang similarly testified that higher contingencies are better than lower levels of
contingency from a planning perspective,®® and, in his experience, projects of this nature start with

a higher level of contingency and reduce the level of contingency as the project progresses.”> Mr.

49 ES Hearing Tr., Day 4, p. 18, lines 4-11; p. 19, lines 10-15 (Company witness Bennett).

3 1d, p. 20, line2 to p. 21, line5 (Company witness Bennett) (the Company acknowledges that the [BEGIN
EXTRAORDINARILY SENSITIVE]

|[END EXTRAORDINARILY SENSITIVE]).
51 Hearing Tr., Day 2, p. 162, line 20 to p. 163, line 16 (Company witness Mitchell)
52 Bennett Rebuttal p. 8, lines 8-10.

3 Hearing Tr., Day 3, p. 153, line 1 to p. 154, line 9; Kuleshova Direct, p. 53, lines 13-16.
% 1d., p. 124, line 24 to p. 126, line 17.
35 Hearing Tr., Day 3, p. 125, line 18 to p. 126, line 8.
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Chang further recognized that 20 percent of projects are not fixed, and 20 percent of $9.3 billion
is $1.8 billion, far in excess of the Company's $300 million contingency.

At every turn, the Company has rejected these criticisms and doubled down on its $300
million contingency, stating that the contingency in this case is "adequate contingency to deliver
this project.">” In response to Staff witness Kuleshova's recommendation of a 10 percent
contingency, Company witness Bennett said "[t]here is no basis presented for using an additional
10% contingency in this case on the total Project costs.">® Company witness Mitchell further
stated:

You know, I would say, you know, based on a lot of prior history that use similar

contracts, and based on our estimates, based on our strong development, based on

all the work we do to even get to today that_you can count on the total estimate
that we provided for the project.’’

The Company is fully in control of determining the level of contingency included in the CVOW
Project budget.®® The fact that despite knowledge of the substantial risks, the Company has not
only maintained its 3 percent contingency, but has repeatedly assured this Commission that it was
sufficient. Thus, in a future proceeding, a request to exceed the $9.65 billion budget should be
scrutinized based on the representations made by the Company in this proceeding, especially in
light of the known risks, including [BEGIN EXTRAORDINARILY SENSITIVE] [l

I (END - EXTRAORDINARILY

SENSITIVE].S' The Company should not be permitted to recover cost overages in the future that

% 1d, p. 114, lines 2-18.

7 1d., p. 265, lines 18-25 (Company witness Mitchell).

38 Bennett Rebuttal, p. 9, lines 13-18.

% Hearing Tr., Day 2, p. 139, lines 11-23 (emphasis added).

® Hearing Tr., Day 3, p. 44, line 3 to p. 45, line 11 (OAG witness Norwood).
6! See Hearing Ex. 2ES, Application, Sch. 46.b.1.v.
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it should have anticipated and budgeted for when negotiating the contracts and seeking initial
approval of the CVOW Project.

d. The Commission should impose a performance guarantee.

Customers, shopping and non-shopping customers alike, will foot the bill for the CVOW
Project. As part of its evidence, the Company has put forward evidence that the CVOW Project
will operate at an average 42 percent capacity factor based on a 25-year useful life.®? As further
support for the likely capacity factor of CVOW, the Company reported that the Pilot Program
reported a one-year capacity factor of 47 percent, leading Company witness Bennett to express a
"high [level of] confidence that [Dominion] will attain the 42 percent."®® These representations by
the Company should be more than words on paper, but a promised level of future performance that
customers can rely upon. A performance guarantee provides that promise to customers, and it helps
mitigate the risks of both construction and ultimate project performance.® Accordingly, for the
life of CVOW's commercial operation and beginning three years after February 4, 2027, the
anticipated date for the last turbine installation, the Commission should impose a performance
guarantee based on a 42 percent capacity factor as calculated on a three-year rolling average.5
Should the CVOW Project fail to meet this minimum standard, the Commission should impose
appropriate performance penalties.

There is precedent in Virginia and elsewhere for the use of performance guarantees. The

Commission imposed performance guarantees in the Company's Rider US-3 and Rider US-4

62 Hearing Tr., Day 2, p. 237, lines 13-24 (Company witness Bennett); Kuleshova Direct, p. 83, line 16 to p. 84, line 1
and Att. KK-33; Bennett Rebuttal, p. 12, line 21 to p. 13, line 12; see also Hearing Tr., Day 3, p. 26, line 6 to p. 27,
line 3 (OAG witness Norwood).

& Hearing Tr., Day 4, p. 27, lines 4-11.
6 Hearing Tr., Day 3, p. 103, line 19 to p. 104, line 9.

65 Norwood Direct, p. 27, lines 1-5.
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Cases.% Similarly, in a "mega" onshore wind project in the mid-West, it included performance
guarantees as a customer protection.®” The onshore wind project in the mid-West was significantly
less risky than the CVOW Project; not only was the asset procured via Asset Purchase Agreement
("APA") such that customers were not charged until the project was operational, but the total
project cost was known, was 20 percent the cost of CVOW, and it utilized a more established
technology.®® Customers in Virginia deserve at least the level of protections put in place in prior,
less risky ventures.

Under the performance guarantees provided in testimony by Staff and OAG, the penalties
for failing to meet the proposed performance metrics®® would not prevent the Company from
collecting the actual costs of the CVOW project.”® As the Company acknowledges, it will recover
all of its costs for CVOW through Rider OSW regardless of the output of CVOW.”! While the
Company will recover its costs regardless, customers are not guaranteed to receive what they pay
for without the imposition of a performance guarantee or other comparable customer protection.

Nothing in the Code of Virginia prohibits the Commission from imposing a performance
guarantee on CVOW. While Section 1:11 C presumes that certain categories of costs related to
offshore wind are reasonable and prudent under certain circumstances, there is no presumption of
reasonableness and prudence of costs that are incurred if CVOW does not get built or perform as

expected.” In fact, such costs are entirely unrelated to the CVOW Project's capital costs. The

& See infra, pp. 5-6; see also Kuleshova Direct, p. 82, lines 1-15.

67 See Hearing Ex. 35, NCEF Settlements.

 Hearing Tr., Day 3, p. 67, line 15 to p. 68, line 13.

% Jd., p. 164, line 21 to p. 165, line 25 (Staff witness Kuleshova).

 Jd., p. 166, lines 1-11.

" Id, p. 277, line 23 to p. 278, line 6; p. 279, lines 6-15 (Company witness Mitchell).

72 See Va. Code § 56-585.1:11 C; see also Hearing Tr., Day 3, p. 166, line 17 to p. 168, line 22.
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Commission should protect customers, as it did in the Rider US-3 and Rider US-4 Cases, and

impose a performance guarantee for the useful life of the project based on a 42 percent capacity

factor calculated on a three-year rolling average.”

B. Address the interplay of Code §§ 56-585.1 A 6, 56-585.1 D, 56-585.1:11, and

56-585.5, particularly § 56-585.5 F.

Statute

Statutory Requirements

Va. Code § 56-585.1 A 6
("Section A 6™)

This statutory provision authorizes Dominion to recover the costs of
CVOW through a rate adjustment clause ("RAC"). Specifically
Section A 6(ii) authorizes Dominion to seek a RAC to recover the
costs of "one or more other generation facilities...."

Under a Section A 6 RAC, only the "projected construction work in
progress and allowance for funds used during construction"
("AFUDC") may be recovered prior to CVOW's Commercial
Operation Date.

Va. Code § 56-585.1 D

Authorizes, but not does not require, the Commission to determine
the reasonableness and prudence of costs proposed or projected for
recovery under Section A 6. Specifically, the statute states that the
"Commission may determine...the reasonableness and prudence of
any cost incurred or projected to be incurred...."

In determining the reasonableness and prudence of the utility
providing energy and capacity to its customers from renewable
energy resources, the Commission is required to consider whether
the resources will result in an unreasonable increase in the rates paid
by customers.

Va. Code § 56-585.1:11 C
("Section 1:11 C")

Section 1:11 C obligates the Commission to determine the
reasonableness and prudence of any costs proposed for cost recovery
related to CVOW in this case and every future cost recovery
proceeding regarding offshore wind costs, including all Rider OSW
annual true-up proceedings. The Commission obligation to make this
finding is mandatory. The applicable language states: "[i]n acting
upon any request for cost recovery...the Commission shall
determine the reasonableness and prudence of any such costs"
(emphasis added).

3 At this time, the Commission need not determine how such performance penalties would be allocated to customers.
Itis Walmart's position that such costs should be allocated to all customers responsible for funding the costs of CVOW,
however, it is not necessary to make a decision on this issue until a future proceeding in the event performance
penalties are imposed.
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Because the obligation to make a finding of reasonableness and
prudence under Section 1:11 C is mandatory, the Commission will
also need to determine whether the CVOW costs "will result in an
unreasonable increase in the rates paid by customers" pursuant to Va.
Code § 56-585.1 D.

Va. Code § 56-585.1:11 C

Section 1:11 C permits, but does not require, the Commission to
decide "if" the costs proposed for recovery are presumptively
reasonable and prudent pursuant to the three-part test set forth in this
Code section.”™ Specifically, the relevant language states only that
the "such shall be presumed to be reasonably and prudently incurred
if the Commission determines that..." (emphasis added). Thus, the
Commission has discretion to decide whether the rebuttable
presumption need even be applied.

In a case where CVYOW remains on time and on budget, it seems
unnecessary to devote resources to establishing whether the
rebuttable presumption has been met. Approval of CVOW based on
a $9.65 billion projected budget in this proceeding suggests that a
future request for cost recovery where the budget remains $9.65
billion appears reasonable and prudent on its face without the need
to consider the applicability of the rebuttal presumption.

Va. Code § 56-585.5 F

In general, this provision makes the costs of CVOW non-bypassable
and recoverable from both shopping and non-shopping customers,
subject to the exceptions for PIPP eligible utility customers or an
advanced clean energy buyer or qualifying large general service
customer, as those terms are defined in Va. Code § 56-585.1:11.

If the Commission were to impose a performance guarantee, the
Commission would need to determine the costs, net of benefits (the
performance guarantee) that should be recovered from shopping
customers who helped fund the costs of CVOW. This should include
how to flow the "benefit" of any performance penalties to shopping
customers should such penalties be assessed.

" 1n this case, because no party contests the reasonableness and prudence of the $9.65 billion as set forth in Stipulation.
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C. Address specifically what amount of cost recovery the Company is asking the
Commission _to approve under Code § 56- 585.1 A 6. When the Company
comes in each vear to increase the Rider OSW rate adjustment clause, does it
have to show reasonableness and prudence under Code § 56-585.1 D? And
when the Company comes in each vear to increase the Rider OSW rate
adjustment clause, does it have to show that the Levelized Cost of Energy
standard in Code § 56-585.1:11 is met?

1. The cost recovery sought for approval in this case is limited to the
$78.702 million revenue requirement requested for the rate year
beginning September 1, 2022.

The only costs sought for recovery in this case are the $78.702 million revenue requirement
requested for the rate year beginning September 1, 2022.7> While the Company may claim that it
is seeking "cost recovery" of the $9.65 billion, that cannot possibly be the case. The Company
concedes that the $9.65 billion is merely the "Company's estimated total capital costs of
construction of the Project,"’® and the Company could not reasonably claim that it is seeking to
recover these amounts in this proceeding. Of the $9.65 billion, $300 million is allocated solely for
contingency, thus, it is not spent unless necessary. It makes little sense to infer that the Company
is seeking to recover contingency costs that may never be incurred. At best, the Company is
seeking a Commission finding that the $9.65 billion estimated budget for CVOW is reasonable

and prudent.”’

5 Lee Direct, p. 6, line 22 to p. 7, line 7.
% Hearing Ex. 3, Stipulation, Y 4 (emphasis added).

7 jd. In Company witness Bennett's Direct Testimony, he claimed that Dominion is "requesting to recover a total cost
of $9.8 [reduced to $9.65 billion as per the Stipulation] over the course of 30 years." Bennett Direct, p. 28, lines 10-
13.
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2. Section 1:11 C obligates the Commission to make a finding of
reasonableness and prudence in each and every Rider OSW true-up
proceeding while Code § 56-585.1 D permits the Commission to
consider reasonableness and prudence.

Section 1:11 C clearly states that in "acting upon any request for cost recovery," the
Commission "shall determine the reasonableness and prudence of any such costs." (emphasis
added). Each annual Rider OSW proceeding is a proceeding to recover costs, including a true-up
of costs from the prior calendar year and projected financial and construction costs anticipated to
be incurred in the subsequent year.”® Thus, the Commission is statutorily obligated to make a
reasonableness and prudence finding in each Rider OSW case. Even if the absence of Section 1:11
C, Va. Code § 56-585.1 D authorizes the Commission to consider the reasonableness and prudence
of not only any cost incurred, but also any cost projected to be incurred "during any proceeding
authorized or required" by Section 56-585.1 of the Code of Virginia.

Consistent with the above statutory grants of authority, the Commission should reject the
Company's claim that the Commission should not be able to later deem the "entire Project and all
associated costs" as imprudent "based on changes in Project schedule or costs" because it would
render a "finding of prudence in this proceeding meaningless."” Indeed, the Commission could
later determine that the project -- even at the current $9.65 billion budget -- is not reasonable and
prudent if facts or circumstances should warrant such a finding. Contrary to Dominion's assertion,
ongoing assessment of the reasonableness and prudence of CVOW is precisely what the General
Assembly intended when it enacted Section 1:11 C. Customers deserve such increased oversight

of the single largest project ever undertaken by Dominion, its parent, or any affiliate.%

78 Bennett Direct, p. 2, line 17 to p. 3, line 9; see also Lee Direct, p. 3, lines 1-18.
7 Bennett Rebuttal, p. 20, lines 8-13.

8% Hearing Tr., Day 2, p. 144, line 12 to p. 145, line 23 (Company witness Mitchell); Hearing Tr., Day 3, p. 269,
lines 13-15 (Company witness Mitchell).
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While the Commission will need to make a finding of reasonableness and prudence in
every Rider OSW proceeding, there is a material difference between what the Commission is
legally obligated to do, and how the Commission will comply with that obligation in future Rider
OSW update proceedings. Where there have been no issues reported and the Company's filing
indicates that CVOW is on time and on budget, it should not be difficult for the Commission to
conclude that the costs sought for recovery are reasonable and prudent. A protracted proceeding
simply is not necessary, provided approval is granted in this proceeding. Only when there are
material changes to the CVOW Project should a more fulsome review, including potential
consideration of the rebuttable presumption in Section 1:11 C, be necessary.

3. The Company is not obligated to present evidence of LCOE, and
nothing obligates the Commission to make any finding on LCOE.

Section 1:11 C states that the Commission shall make a finding of reasonableness and
prudence in future Rider OSW proceedings, but it does not similarly obligate the Commission to
address LCOE or the rebuttable presumption. Under Section 1:11 C, the relevant language states:

In acting upon any request for cost recovery by a Phase 1l Utility for costs

associated with such a facility, the Commission shall determine the reasonableness

and prudence of any such costs, provided that such costs shall be presumed to be

reasonably and prudently incurred if the Commission determines that....%!

There is nothing in Section 1:11 C obligating or requiring the Commission to make a finding on
LCOE or the other elements of the rebuttable presumption. The Supreme Court has previously
made clear that permissive language (e.g., "may"), particularly when closely juxtaposed with the

mandatory language implied by "shall," constitutes a broader grant of discretionary authority to

the Commission.®? Quite simply, the Commission has the discretion to determine whether and if it

81 va. Code § 56-585.1:11 C (emphasis added).

82 See Wal-Mart Stores East, LP, et. al. v. State Corporation Commission, et al., Record Nos. 191159 and 191160,
Order (July 9, 2020), pp. 10-11.
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will make findings on the applicability of the rebuttable presumption, including the LCOE
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calculation, in Section 1:11 C in future Rider OSW proceedings.

Similarly, nothing obligates the Company to put forward evidence in support of the
rebuttable presumption in future Rider OSW proceedings. If the project remains on-time and on-
budget, it seem unnecessary to litigate the rebuttable presumption where the facts remain largely
unchanged from this case, provided the Commission approves the CVOW Project in this case.
IV.  CONCLUSION

For all the reasons set forth above, Walmart Inc. respectfully requests that this Commission
impose additional customer protections as a condition of approving the CVOW Project.

Respectfully submitted,
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