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COMMONWEALTH of VIRGINIA
Office of the Attorney General
Jason S. Miyares 202 N. Ninth St.
Attorney General Richmond, Virginia 23219
804-786-2071

April 6, 2022 FAX 804-786-1991

Virginia Relay Services
800-828-1120
7-1-1

VIA ELECTRONIC FILING

Mr. Bernard Logan, Clerk

c/o Document Control Center
State Corporation Commission
1300 E. Main Street
Richmond, Virginia 23219

Re:  Petition of Appalachian Power Company, For approval of its 2021 RPS Plan under

§ 56-585.5 of the Code of Virginia and related requests
Case No. PUR-2021-00206

Dear Mr. Logan:

Pursuant to Rule 170 of the Commission’s Rules of Practice and Procedure and
Paragraph 7 of the Hearing Examiner’s Protective Ruling on February 11, 2022, in this matter,
please accept the following Motion for Ruling on Confidentiality of Information on behalf of the
Office of the Attorney General’s Division of Consumer Counsel.

Thank you for your assistance in this matter.

Sincerely,

/s/ C. Mitch Burton Jr.

C. Mitch Burton Jr.
Assistant Attorney General

cc: Service List
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COMMONWEALTH OF VIRGINIA =
STATE CORPORATION COMMISSION @
PETITION OF
APPALACHIAN POWER COMPANY CASE NO. PUR-2021-00206

Petition of Appalachian Power Company,
For approval of its 2021 RPS Plan under § 56-585.5
of the Code of Virginia and related requests

MOTION FOR RULING ON CONFIDENTIALITY OF INFORMATION OF
OFFICE OF THE ATTORNEY GENERAL,
DIVISION OF CONSUMER COUNSEL

On December 30, 2021, Appalachian Power Company (“APCo” or “Company”) filed
with the State Corporation Commission (“Commission™) its Petition for a prudency review for
the Company’s 2021 renewable portfolio standard plan (“RPS Plan”). The Company
simultaneously filed a Motion for Protecting Ruling and Additional Protective Treatment for
Extraordinarily Sensitive Information (“Motion for Protective Ruling”). The Hearing
Examiner’s Protective Ruling and Additional Protective Treatment for Extraordinarily Sensitive
Contract & Prices Information and RFP Results was entered on February 11, 2022 (“Protective
Ruling”).

Pursuant to Rule 170 of the Commission’s Rules of Practice and Procedure (“Rule 170”)
and Paragraph 7 of the Protective Ruling (“Paragraph 7”’), Consumer Counsel seeks a ruling by
the Commission that certain information contained in the Petition be made public.

1. The Petition includes numerous schedules that APCo designated as Extraordinary
Sensitive in their entirety. The schedules subject to Consumer Counsel’s challenge (“Challenged

Schedules™) include:

o APCo EXTRAORDINARILY SENSITIVE Exhibit No.  (WKC) Schedule 1
Project LCOE Summary




o APCo EXTRAORDINARILY SENSITIVE Exhibit No. _ (WKC) Schedule 6
Economic Impact Study Summary- Firefly

e APCo EXTRAORDINARILY SENSITIVE Exhibit No. _ (AEJ) Schedule 15 -
Owned Renewable Facilities Total Installed Capital Cost

e APCo EXTRAORDINARILY SENSITIVE Exhibit No. __ (AEJ) Schedule 16 -
Ambherst Capital and O&M Forecast

e APCo EXTRAORDINARILY SENSITIVE Exhibit No. __ (AEJ) Schedule 17 -
Bedington Capital and O&M Forecast

e APCo EXTRAORDINARILY SENSITIVE Exhibit No. _ (AEJ) Schedule 18 -
Firefly Capital and O&M Forecast

o APCo EXTRAORDINARILY SENSITIVE Exhibit No. _ (AEJ) Schedule 19 - Top
Hat Capital and O&M Forecast

e APCo Exhibit No. __ (MMS) Extraordinarily Sensitive Schedule 1 — Resource
Recovery Percentage

e APCo Exhibit No. _ (MMS) Extraordinarily Sensitive Schedule 2 — Amherst Cost of

Service

e APCo Exhibit No. __ (MMS) Extraordinarily Sensitive Schedule 3 — Top Hat Cost of
Service

e APCo Exhibit No. _ (MMS) Extraordinarily Sensitive Schedule 4 — Firefly Cost of
Service

e APCo Exhibit No. _ (MMS) Extraordinarily Sensitive Schedule 5 — Bedington Cost
of Service

2. There exists a presumption in favor of public disclosure. Mirroring the language

of Rule 170, Paragraph 7 provides that, “[u]pon challenge, the information shall be treated as
confidential pursuant to the Rules only where the party requesting confidential treatment can
demonstrate to the satisfaction of the Commission or Hearing Examiner that the risk of harm of
publicly disclosing the information outweighs the presumption in favor of public disclosure.” A

“presumption . . . operates to shift to the opposing party the burden of producing evidence
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tending to rebut the presumption.”! In other words, a legal presumption weighs toward a
specific conclusion unless proven otherwise.?

3. Thus, once information has been challenged pursuant to Rule 170 or Paragraph 7,
the party requesting secrecy has the burden to make an affirmative showing, “to the satisfaction
of the Commission,” that such information must be shielded from the public based on a risk of
harm that outweighs the presumption favoring disclosure.> Otherwise the information must be
made public. If APCo does not file a response in opposition to this motion bearing its burden,
the information shall become public by operation of Rule 170. Rule 170 does not require a
movant to provide any justification as to why challenged information should be made public; the
burden is on the party objecting to disclosure to demonstrate that the information may not be
disclosed due to a specific and compelling risk of harm.

4. Beyond filing this challenge, Consumer Counsel is not obligated under the law or
Commission Rules to demonstrate that the information contained in the Challenged Schedules
should be made public. Nonetheless, Consumer Counsel is aware that information in the
Challenged Schedules includes material that is typically treated as public in Commission
proceedings. Pursuant to the terms of the protective ruling requested by APCo in this case,
APCo is now under an obligation to respond, and the Company’s response shall

(1) describe each document and all information, such description to
include the character and contents of each document and all

information to the extent reasonably possible without disclosing the
Confidential Information;

! Martin v. Phillips, 235 Va. 523, 526, 369 S.E. 2d 397, 399 (1988).
2ld
* Rule 170.
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(2) explain in detail why the information requires confidential =
treatment; and E@:ﬁ
=2
(3) describe and explain in detail the anticipated harms that might NS

be suffered as a result of the failure of the document to be treated as
confidential.*

5. In explaining the need for confidential and extraordinary protection of materials
included in the Challenged Schedules, APCo is also under a duty to “separate to the fullest extent
practicable non-confidential documents, materials and information from Confidential
Information and to provide the non-confidential documents, materials and information without
restriction.” This requirement underlines why the Company must explain in detail the
“character and contents of each document” to ensure that necessary redactions are done in a
manner that avoids the over-redaction of non-confidential information that is mixed among
potentially confidential information.

Respectfully submitted,

DIVISION OF CONSUMER COUNSEL
OFFICE OF THE ATTORNEY GENERAL

/s/ C. Mitch Burton Jr.

Jason S. Miyares
Attorney General

Steven G. Popps
Deputy Attorney General

C. Meade Browder, Jr.
Senior Assistant Attorney General

C. Mitch Burton, Jr.
John E. Farmer, Jr.
Assistant Attorneys General

4 Protective Ruling at P (7)(a).
SId.atP 2.




COMMONWEALTH OF VIRGINIA
OFFICE OF THE ATTORNEY GENERAL
202 North Ninth Street

Richmond, Virginia 23219

(804) 786-2071
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CERTIFICATE OF SERVICE : g
I hereby certify that a true copy of the foregoing was served on April 6, 2022 by E:;
NS

electronic mail to:

William H. Chambliss, Esquire

Kiva B. Pierce, Esquire

Office of General Counsel

State Corporation Commission

P.O. Box 1197

Richmond, Virginia 23218
William.Chambliss@scc.virginia.gov
Kiva.Pierce@scc.virginia.gov

Noelle J. Coates, Esquire

American Electric Power Service Corporation
3 James Center

1051 East Cary Street, Suite 1100

Richmond, Virginia 23219
njcoates@aep.com

James R. Bacha, Esquire

American Electric Power Service Corporation
I Riverside Plaza

Columbus, Ohio 43215

jrbacha@aep.com

William C. Cleveland, Esquire
Nathaniel H. Benforado, Esquire
Josephus Allmond, Esquire
Southern Environmental Law Center
120 Garrett Street, Suite 400
Charlottesville, Virginia 22902
wecleveland@selcva.org
nbenforado@selcva.org
jallmond@selcva.org

Elaine S. Ryan, Esquire

Sarah R. Bennett, Esquire
McGuireWoods LLP
Gateway Plaza

800 E. Canal Street
Richmond, Virginia 23219
eryan@mcguirewoods.com
sbennett@mcguirewoods.com

[

Timothy E. Biller, Esquire
James G. Ritter, Esquire
Hunton Andrews Kurth LLP
Riverfront Plaza, East Tower
951 East Byrd Street
Richmond, Virginia 23219
TBiller@HuntonAK.com
RitterJ@HuntonAK.com

Edward L. Petrini, Esquire

S. Perry Coburn, Esquire
Timothy G. McCormick, Esquire
Dannieka N. McLean, Esquire
Christian & Barton, L.L.P.
901 E. Cary Street, Suite 1800
Richmond, VA 23219
epetrini@cblaw.com
pcoburn@cblaw.com
tmccormick@cblaw.com
dmclean@cblaw.com

Paul E. Pfeffer, Esquire

Lisa R. Crabtree, Esquire

Dominion Energy Services, Inc.
Riverside 2, Legal

120 Tredegar Street

Richmond, Virginia 23219
paul.e.pfeffer@dominionenergy.com
lisa.r.crabtree@dominionenergy.com

Matthew L. Gooch, Esquire
William T. Reisinger, Esquire
ReisingerGooch, PLC

1108 E. Main Street, Suite 1102
Richmond, Virginia 23219
matt@Reisingergooch.com
will@Reisingergooch.com




John L. Walker, I1I, Esquire

Anna T. Birkenheier, Esquire
Williams Mullen

200 S. 10th Street, Suite 1600
Richmond, Virginia 23218
jwalker@williamsmullen.com
abirkenheier@williamsmullen.com

Steven W. Lee, Esquire

Spilman Thomas & Battle, PLLC
1100 Bent Creek Boulevard, Suite 101
Mechanicsburg, Pennsylvania 17050
slee@spilmanlaw.com

Shaun C. Mohler, Esquire

Stone Mattheis Xenopoulos & Brew, PC

West Tower-F1 8, Suite 800

1025 Thomas Jefferson, Street, N.W.
Washington, DC 20007
scm@smxblaw.com

Carrie H. Grundmann, Esquire
Spilman Thomas & Battle, PLLC

110 Oakwood Drive, Suite 500
Winston-Salem, North Carolina 27103
cgrundmann(@spilmanlaw.com

/s/ C. Mitch Burton Jr.

Counsel
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