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COMMONWEALTH OF VIRGINIA

STATE CORPORATION COMMISSION

PETITION OF
APPALACHIAN POWER COMPANY

for approval of a rate-adjustment clause, Case No. PUR-2020-00258
the E-RAC, for costs to comply ' '

with state atid federal environmental

vegulations pursuant to §§ 56-585.1 A 5 & of ﬂm

Code of Virginia

APPALACHIAN POWER COMPANY’S COMMENTS TO THE
HEARING EXAMINER’S REPORT

Pursuanit to Rulé 120 C of the Rules of Practice-and Procedure of the State Corporation
Commission (“Commission™), Appalachian Power-Company (“APCo” or the “Conipany™)
submits its comments to the Hearing Examiner’s Report dated July 8, 2021

I BACKGROUND

On December 23,2021, pursuant to Va. Code§ 56-585.1 A 5 (¢) (the *E-RAC statute™),
APCo filed a petition (the “Petition*), along with supporting difect testimony and exhibits, for
approval of operations-and maintenance (“O&M”) costs associated with fly-ash managément and.
costs necessary to comply with two federal mvi{ronrﬁemaiqml;esﬂaﬁd.."‘r‘egu_l atiohs, the Coal
Combustion Residual (“CCR™) and Effluent Limitation.Giiidelines; ,(“'EI;’G."), Rules, that are
applicable to APCo’s Amos and Mountainecr coal-fired generation units ("‘Am;;s*’ and
“Mountaineer” or the “Plants™). The estimated total company tost of completing both the CCR.

and ELG investrients amount to $250 million.! The total company cost of CCR. only compliance

' Exhibit 6.6t 9.
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at both Plants.is §125 millisi? which meats that the incremental total cothpany cost 6f GOR
and ELG compliance is approximateély'$125 million. The, Virginia jurisdictional share of BLG
increméntal compliance costs at both Plarits therefore amounts to approximately $60 million,

based upon the 47% jurisdictional allocator used by Company witness Sebastian in this cage.?

Completing all espects of the projects to comply with the CCR and ELG Rules would also allow -

the Plants to opetate past 2028, while just completing the CCR work would only allow the Plants
to operate until 2028.

Notices of participation were filed by the Office of Attorney General, Division of
Consumer Counsel, Sierra Club, OId Deminion Commiittee: for Fair Utility Rates, and Steel
Dynamiics. After the sibmission of difect testimony by-Siema Club, Office of Attorney Genetal,
Division of Consumer Counsel (*OAG?), and Commission Staff Staff?), APCo filed rebiitta)
testimony on May 21,.2021. . |

The hearing, \&as heldas schediled on June 22:24, 202] with appearanées by;A‘i{’éfo;‘
Staff, OAG, and Sietra Club.

The report of Hearing Examminer Asin-Berkebile was filed on July 8, 2027 (the “Report™),
In the Report, the Hearing Examinerrecommended approval-of the Company’s request for '$2f6.‘i
million in O&M compliance expenses related to the handling and disposal of fly-ash, bottom ash
and FGD by-product at the Plarits, which the-Company has incurred to-corply with curtent
requitements of the CCR Rule;,-and Virginia’s jurisdictional share of estimated costs to comply
with the new requirements CCR Rule, The Heating Examiner also recommended that, at this

time, the Commission “withhold™ approval of thie ELG investments until the Company presents a

2/ atll,

3 Exhibit 11, Schedule-46, Section 3, Statement 2;

(2861620-1; 011382-90419-01) 2.
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new-economic analysisthat containg 4 more detailed exantinationi of the éffects:of the Virginia
Clean Economy Act (“VCEA™) on the:Company®s conclusions, quantifiéation;of the estirmated:
stranded Costs énd transmission grid upgrades necessitated by a 2028 tetirement of the Plants,
and effect of an accelerated depreciation schedule for the.Plants caused by the early refiremerit,
TheHearing Examiner’s recommendation wis Seemingly supported, in: part, by an érroneots
belief that the Company has initil 2025 to deside whether to-comply with the ELG Rule-and thus
has time-to re-submit an entirely new Petition in its next E-RAC proceeding with an analysis that
incorporates ﬂ\eHea‘ring',Examiﬁ'éf"S'-rschi’mexlded inputs, among other things.

The Heating Exarniner provided an opportunity for the parties to.comument-on the Repott
on-or before July 26, 2021. Accordingly, APCo hereby files its cominents. .Al.t}iough the
Company suppotts the Héaring EX&!-’;inilaﬁs recommendation, regarding O&M expenses, the.
following comments demonstrate the -@eaimesses and indceuracies-of thé underpinnings of the

Report with respect to-its CCR/ELG recomniendation.

1. COMMENTS

As more fully explained below, if the Commission-chooses to.adopt the
recommendations in the Report and déﬁy‘ the Company’s inited iate recovery of costs ngafted fo
th¢ ELG investments, the Company ‘Wi-‘l]; find itself itt & precarious situation, especially if the
Putlic Service Commission:of West Virginia reaches-a different conelusion, Such Commission
action cotild lead-the Company to mike.a decigion to retite. Amos.and Movntainéér in 2028 and,
as g result, to replace the 4,250 megawatts (‘MW”_) 'of generating capacity,” and consequently
meke extensive upgrades to its transmission grid, in less than séven years. Virginia ratepayers

will bear the costs of this unprecedented capacity overhaul along with an accelerated recovery of

4 Exhibit 6-at 2:3, The Virginia jurisdigtional share of this capacity is approximately 2,000 MW..
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the undepreciated: balances associated with Amos aiid Mountaiveer due to.2 2038 réfitement

date:S

The Hearing Examiner discussed atthe length varying fastors that affeét the

reasonablenéss of the ELG iﬁilbstmfétit&';‘%ﬁfiﬁ&iﬂeﬁérﬁgémé‘iﬁ&ndanal,ys'_i}s’ of the effscts ofthe

recommendation, if adopted by the Conirniission, on Viiginia ratépayers. That is, the Hearing

Exaritiner fails to congideror even discuss-the reasonableness and prodenseof a 2028 refitement:

date for Amos and Mountaineer. Simply’pﬂt, o pasty fo this proceeding has; ip‘:ééen'ted-ag réalistic

plan for the Corapany to teplace the 4;250 MW of capacity fiﬁat.ma’l‘a*r;e‘ﬁ sue fiom retirement of
the Plants'without leading to.drgstic iﬁ:dréasesil@ customer rates. Of the six ﬁoﬁ*—'démp_any
witnesses ini this case, only-one presented an‘fal-tmt‘iveecbﬁon%aﬁalysis::CSferra Club witness
Rachel Wilsen), and ﬁﬂer A‘P’Co established that hier ,analysxsf centamed numerous*shortcomrngs
and unrealistic asstimptions,” Sietra Club and Ms, Wﬂson have dowriplayed the sigrificance of
Ms. Wilson’s analysis:by- mer&‘ly degming itan “optiog. ke The inability of any party to présent a
credible altérnative analysis of a 2038 réta:rement dat&fo: e Plants Oy ﬂlmmnates the
:reasonablenéss of the Cothpany’s proposed BLGH mwstment@:at Amos and: Mountameen 1 fhie

Coriimission s inclingd to scrufiriize the Emnnivestmentyat‘. the\ sanie level rgs "th&lﬂ.eamng'

* The undepremated balances refer to the stranded nosts?aﬁd undeprecxated balances of Amos aud
Mountaineér referenced in the Récord and in the Reéport,

Tr, 137-138,

* TExhibit 19 4t 9-10 (nétmg ‘that, Among many-offier things, . S:erm Chub withess Wilson
unreasonably assumes “[t]hat APCo cén-tiave 15,000-16,000 MW of'total riameplate capacity (3 times:
prq;ec‘ted peak load) by 2049 including, new resour’ées whiich-will.cost $12-14 billign, withiout massive
rate increases that would make that plan tnténable,” and:that “that. both the capital cost and Fixed O&M
cost ofi storage will cost 45% less in 2028 than they did in 2018 in real dollar terms.”).

¥ Tr, 285, see dlso Tr, at 142-143, cross examination of Rachel Wilson (“So 1:will fitst just
reiterate that ’'m not necessarily recommendmg,thatithxs« is ;he»pam that. APCo follow.™),

%4 s
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Examiner (Which it should nof), it inust also'scratinize-the consequiences of a 2028 ratirement (ot
sooner) of Amos and Mountaineer for Virginia ratepayers.

‘The impracticality of the schedule-and procedure suggésted in the Report, and the

likelihood ofincreased cost of service to Virginia ratepayers that would eccur if the Coniniission. -

approved the Hearing Bxaminer’s fecommendationy guides.that the Commission should approve
the ELG investments.and reject the Heatirig Examiner”s Report.

1. The Report Misstates the Actual Time By Which the Company Must Make &
Decision on the ELG Investments:and Come into Conpliance.

At the outset, the Report recofrimends that the Commission.should “withhold its approval
of the ELG investment” at Amos and Mountaineer based on én apparent (and incorrect) belief
that APCo has until 2025 “to formulate and presenta mioké-compteherisive dridlysis supporting
its request with its next E-RAC petition.”™ But, as Company witness. Spitzriogle testified, in
order for the Company to forego the ELG investments but Eeggi»Ainosr«and. Mountaineér in
opéeration. until 2028, the Gompany must ,\g"‘i'v&mt'ic,é‘ to-the state permitting agency of a decisior
to retire Amos and Moutitaineer by October 13,2021 (i.e. inless-than three monthis).!® If the
Comipany does. not give timely notice but later decides that the:Plants should be retired (due.to
Commission Order or otherwise), the Compéany would have to retire Amos and Mountaineér by
December 31,2025." This would leave less thah four yests for the Company to replace 4,250
MW of eapacity. The Report assumes that APCo has time to.conduct additional analyses, wait
for further guidarice on & carbon tax,and then decide whether to pursue the ELG projects. The

recotd clearly reflects this is not the case. Thus, the Repqr‘gts;&gbomméndatibnof»defe‘rred

9 Report at $2.
1% Exhibit S-atr9-10.
" id at7.
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consideration of the BLG mvestmenfs untila subseqnentE‘RAC’ ﬁlizr:x_g_’fffﬁf‘s'-?the?samé,;eﬁgcbéfzthe |

Commilssiot issuinga final arder that Amos and Mouritainger besetited a 2038,

Even ignoring the Octobér 13; 38021 ‘deadlins; the-intervenors and Hearing Exainitrer
appear to conflate the “as soou“as posgible biitno laterthan Decembier 31, 20257 fanguage 'Qf;tﬁé :
ELG Rulé 85 siraply meening “December 31,2025 But“assoot as possible” is defined -

40'CFR 423.11() as follows:™¥ ”

423, 13(g)(1)(i)-and aq(tg@, in whish.case it fieans October 18,7202 1), unless the
permiitting authority establishes a latérdate, after réceiving site-rélevant information from
thie dischiarger . . . . ‘

The phease “as so0n as possiblé™ ieans Noveriber 1, 2018 (except for purposes of §

Furthermore, the preamblé to the ELG Ruteexplains that, “(wihile EPA i’ postponing the
‘nio later than” dates in- this final rulg; f%fhét_é;iﬂémse can cothply with these final {imitations
sooner, NPDES permitting, ﬁufﬁéﬁﬁeératg éﬁfeaﬁy pequited to incorparatethose fgarif}:y' ﬁgrni’i-t
dates, as specified in 423, 11(6)"" Finally, the ELG Rule carries the presumption that ¢ompanies
should be able t6 comply by Odtobier 13,2021, aﬁ@z;éﬁ;iy'i;fiméy car syfficiently justify the need
for an extension would they be given an alterriative to the: “45 500 a8 possible™ date fox
Gomplidncs: | e

The “as soon \as;\poss'iblé"’*:aagé' dé“tém‘zﬁ‘n?ed%by thepem‘&tmgauthomfy" mhay ormay not be

different for each wastestredrn. The NPDES permitting guthority-should provide.a well:
documented justification of how 1t:determined the **as-soori-as possible’ * date in the fact.

, 2 Report at 47 (“[Gliven that the: EPA’s deadling for ELG Rile compliance.isfiot unti 2025 . ...
u”). o ‘ 7
3 Although the entire:BLG Rulle was net submitted s evidence in the record; multiple references.
were made to the “as soon as possible language” in the BLGRule fhx‘qughout':the proceeding, (see Tt, 51,
68-69, 72), and as-a publicly available document; the entire' ELG Rule. is entitled to judicial fiotice:
Taylor v. Commenwealth, 28 Va. App. 1,7-8 (1998) (*A trial.couit may take-judicial notice. of those facts
that are either (1) $o. generally knawn*within the-jurisdictivn or, (2Y so “edsily ascertainatile? by
reference to reliable sources that reasonably, informed people in the:community would:.not regard thiem as,
reasonably subject to dispute.”). : ' ‘

" Effluent Limitation Guidelines, Steam Electtic- Reconsidération Rule; 85 FR 64650, 64684
(Oet. 13,2020)(emphasis-added). ' . ' o .

f2861620-1, 07Y382:001 19-01% 6
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sheet oradmiristrative recm‘d forthe permiit, If“the permfttmg authority determinesa’ date\.
later than Oetober 13, 2021, , theJustification would explain Why allowmg addmémal Rifle
to meet the firial hmxtahons isappropridte, ; and why the-discharger cannot meet t thé
effluent limitations as of October 13, 2021. . )

ESEBELRTE

The result of these directives méans that the. Company orily has the ability to complete the ELG
projects beyond October 13, 2021 if the NPDES permitting authorities. permit an. exfens:ién; and
that extension would contain & date certain—not just “before December3i, 2025.”1¢ Iqaeed; the
West. Virginia Departmeént of Environfuental Protection:(“WVDEP”) recently issued a final
NPDES permit for Amos'? and has propased a NPDES permit for Mountaineer. 1319 Bothof
those permits include-the “as soon:as possible’ guidance from the ELG Rille and requiré
completion of the ELG projeécts by December 2022—the sstimated completion time provided in
the project schedules submitted by Gbmpany witness Shierick in this proceeding 2

Accordingly, the Hearing Examiner's.conclusion that APCo has. until 2025’1(_3 come into
compliance with the ELG Rule:is simply incorrect?! Assuming the: C‘émpﬁny’ were to:pursue the

ELG investments and keep the Plants opérational béyond 2028, EPAs deadliné for ELG Rule

1585 Fed. Reg. 64707 (emphastsiadded).

16 The West Virginia DEP recently approved the Ccmpaﬁy $ apphcam‘m to purstie to-the ELG
investments at the Amos Plant. While the- Comp‘any has:appealed 4 narrow portion-of the approving
order, that appeal will have no impact on.the project'schedule.and the Company s prepared to-begin
pursuing the ifivestments if and when the Caminissién approves them., Accordingly; the Hearirig |
Examiner’s suspicion that the appeal would have some impact.oii the ELG investments is entirely |
unfounded. See Hearing Examiner Report at 52, 7:478. ‘

hitps:/fapps.dep.wv.gov/WebApp/_dep/search/Permits/OWRIOWR_Periiit._details.cfin?permit.
_id=WVD001074&dep_office_id=OWR&responsible party 1 name‘=AEP%20APPABACHIAN%ZOPOW
ER

®https://apps:dep.wv.gov/MLists2/Archive/index.cfm?ListID=18MessagsID=31147& Type=text
&Button=View

" The- Amos permit and Mountaineer draff permit notice: are publicly avallable records subject 1o ‘
judicial notice. See Taylor, 28 Va. App. at 7-8.

2 Exhibit 6 at Schedule 46, Section 2. Statement 2. |
2l Report at 52, "

{2861620-1, 011382-00119-04) 7
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compliahee is not2025. 1t ®ass00% as possible,” which means Octaber 13, 2021, orlay-sooni gs.

GIORELATE

possible thereafter. And while: that cannot be later than December 2025 per the ELG Rule; the
permits issued by the WVDEP establish that “as soon as possible” means December 2022,

The Report assures that the ELG investments wouldnot be burdenied by withdrawing
the permit applications and ptoject schedules that have alteady been submitted and approved-by
the WVDEP, solely because of the “December 31, 2025” language chierry-picked from the BLG
Rule. But as Company witniess Shertitk testified, de1bays*té) éﬁg’ineeﬁﬁg', peimitting,
procurement, and material delivery could lead to compliance schedule and cost impacts, 22 A
more comprehensive reading of the statute and the “as soon as possible” language of the ELG
Rule, along with the actual languagé of the NPDES pemmits currently-approved for the BLG
project, confirms that APCo’s withdrawal of the-existing NPDES permits and. submission ofa
brand new schedule would likely jeopardize. the. ELG projects. The Report’s recommendation to
delay approval of the ELG projeets is fundamentally flawed and be rejected.

2. The Mandatory Language of t’lie',EiRAﬁASi:'aﬂtﬁ;tb;S\up'er’scﬂ¢S the General Guidance
of 56.585.1 D. '

Under the E-RAC Statute,

5. A utility may at any fime, after the:expiration er terntination of capped ratés, but ot
thore-than once in any 12-month period, petition the Commission for.approval of one or
more rate adjustinent:clauses for the timely and éurrent recovery from customers of the
following costs:

e. Projected and actual costs of projects that the Commiission finds to be netessary . . . to
comply with. state-or federal ¢nvironriental laws or regulations applicable to generation
facilities used to serve the utility's ndtive-load obligations, including the costs of"
allowances purchased through a market-based ttading program for carbon dioxide
emissions. The Comimission shall approve such a petition if it finds that such costs
are necessary to comply with such environméntal laws or regulations.

(emphiasis added). '

2Ty, 4t 73-75.
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All parties agieed, and the Heating Bxaminer found; thit the nvestments ifi this Petition afe-
tiecessary: to.coniply with the CER and BLG:Rules applicable to Amgs and Motritainéer,
Neonetheless, the Hearing Examiner{téfﬁs"éa 1o follow the unambiguous, mandatory language of
the E-RAC statute and recomntiended deniul of the BLG. costs (at least-at this time), relying
entirely on the language of 56-585.1 D, -whicli-states: A
D. The Commission thay determirie, duting-any: préceeding authorized or required by this
section; the reasondbleness ot prudence of any costinciirred orprojected to be incurred,
by a utility in connection with the.subject of the proteeding. . .. In-detetmining the
regsonableness or prudence of a utility providing energy and.capacityto its customers
from reriewable energy resviices, fhie Cominission . . . shall also.consider-whether the
costs of such:-resources is likely to.resultin unredsonable increases.in rates paid by
customers. :
The Hearing Exaininér’s decision fo elevate the fgéner'al “teasonable and prudent language: of
subsection D. over the specific, mandatory guidance of the E-RAC statute runs. contrary-to- well-
accepted principles of statutory interpretation.,
When a statute is unambignous, the Comimission “may not interpret statutory language in
a way that effectively holds that the General Assembly did notimean what it actually
expréssed,”® When read in whole, the B-RAC Statute pldces an.affirmative obligation on the
Comnmission to dpprove any-costs that are tiscessary to, comply with state-and federal
regulations,?* Reading the E-RAC statute as giving the Commission discretion to deny necessary
environmental investmenits would inevitably result in an interpretation that runs directly contrary

to the words used by the Gerieral Assenibly.

B Chesapeake Bay Found., Inc: v, Commonweglth-ex vel; Virginia Staie Water Control Bd., 90
Va. Cir, 392 (2015) (citing Allicnce to Save the Mattaponi vi Cémmonwealth, 270 Va. 423, 439 (2005)).

* Dwyer v, Town of Culpeper, 297 V4. 204, 205.(2019) (“Read in context, the language of the
statute manifests an intent that the word “shall”™ is mandatory.”); Appalachian Power Company v. State
Corporation Commission, 284 Va. 695 (2012) (rejesting Commission’s degision to include conditional
language in previous E-RAC statute that contained the word “shall™),

(2861620-1, 011382-00119-01 9
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Notably, the Vitgitia Supreme Courthas rejected sn interpretation of the E-RAC statute

BESOBELOTL

analogous to tHat proposed by the Hearing Examiner. In APCo’s 3011 E-RAC ptotﬁéedi‘rig_,, the
Court reversed a Commission Final Order that attempted to add a»rre'qu"i'rement into the E<RAC,
statute that would have prevented the Comparny from récoveting costs in a rate-adjustrnent clause
when it could have recovered thé same:costs-through base rates.? In tejecting the Commission’s
decisioh, the Couirt éxplained that the “Commissions methodology-not only contradicts the
intent of the legislature feflected in the statute; it effectively addsa fourth condition to the
statute."? Furthermore, the Virgiria Supr,éxﬁe. Court stressed the mandator.yflanguage. of the B-
RAC statute: “[pJroviding a utility with the:opportunity to réeover environmental compliance
costs is inconsistent with the statutory mandate providing fot the timely and current actual:
recovery of such costs whigh, in this case, means such costs will never betecovered.”2’ "Sotoe:
here.

Furthermore, the Commiission cannotuse the discretionaty “reasonable and prudent”
catch-all of 56-585.1 D**to-trump the mandatory langoage of thé E-RAC statute that is
specifically applitable to this procéeding. ‘-‘A:ag;:dihjalsrﬁle of statutory ime:pretatipn'is that
*[wlhen one statute addresses a subject ,ih»ea=geue_rél; mannet and another addressés & part of the.
same subject in a more specific manner, the two statutes should be harmonized, if possible, and

when they conflict, the more specific statuté prevails.””® The Hearing Examiner’s interpretation

* Appalachian Power Company v. Staté Corporatioi.Comniission, 284 Va, 695,706-07 (2012).

% 1 |

9 1d, at 707,

2 Importantly, Subsection 56-585,1 D only-states that the Gonfmission *may™ determirte the
“reasonableness and prudence” of costs incurred or projected to be incurred. There is no mandatory

language in that subsection that requires use.of the reasonable:and prudent standard in every proceedmg
under 56-585.1,

» Lynchburg Div. of Soc. Servs, v. Cogk, 276 Va. 465, 481 (2008),

(28616201, 011382-00119-01) 10




of the two statutes creates a-conflict ""f'rh'e E-RAC statute unambiguously provides for ﬁméato‘ry'
approval of all costs that.are necessary to comply with federal and staté envitonmental
regulations applicable to generating facilities, yet th&Hear‘i‘ﬁgExaminﬁt‘extrapolated.-a
“reasondble and prudent” limitation ohthe B-RAC stanite via 56-585.1 D3 G‘iven‘ that the E
RAC statute ¢ontains.specitic guidaﬁce ovér the purpose of this proceeding, and 56-583.1 D ”
generally applies to electric rate proceedings, the Comuiiission should defer to the specific
language of the E-RAC statute and apply it$ mandatory guidance to this proceeding,

3. TheLLG Tavestnients are a Reasonable and Prudent Investment that Will Preverit
Avoidable Increases in-Costs-to Virgitia Ratepayers..

a. Amos and Mountaineér are “used and useRil” to Virpinia Ratepayers,

The Report relies on an-onetous butden of reasonabledess that is irreconcilable with
Commission precédent; Inthe 2048 .Deominion R’z‘dér-E ‘proceeding, the Commiission approved
the recovery of similar environmental c_fostséf iren'o_ﬁfﬁng\\coa‘llv‘lmit's,:at:ﬂie'Chgsmrﬁ'eld station
(Units 5 and 6) becuse the units “provide a téasonable benefit to customers by remaining
available for service when needed.™! This-was decided over objections as to the changing role
of the units in that company’s generation fléet.? In so doing; thé Commission refused to
condition approval ot denial of'environmenfal"ih.\gestment§'\~féx’ the units despite numerous.

objections to “shortcomings™ o‘fDomi‘zﬁgn‘ﬁs:zecbnomicianalysi5.53" The Commission did hot

 The Company undersiands that a similar argiiment was raised by Dominion in the 2018
Dorminion Rider B Proceeding. However, it is niot olear that the Commission divectly addressed whether
the wotd “shall” in the E-RAC statute ¢reates a mandatory.directive.

¥ Final Orderat 9-10, Perition of Virgiria Electric and Power-Company, For approval af avate
adjustment clause, designated Rider E, for.the recovery of ¢osts. inciirred to.comply with state and federal
enviropmental regulations pursuant to § 56-585.1 4.5 e of the Code of Virginia, (“2018 Dominion Rider
E™), Case No. PUR-2018-00195 (Aug. 5, 2019),

2 ]d' ‘
* June 11, 2019 Hearing Transeript, at 130-36,.2018 Doiniop/Rider E, PUR:2018:00195,

12861620-1, 011382-00119-01) 11
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investigate whether Dominion had considered evety possible option and instead: de‘ex;zed the.
investments reasonable and prudent solely because the: plants were “nsed and useful” for
ratepayers.>

The same is true of Amos-and Mountaineer. The Plants are ¢urreritly used and usefiil for
Virginia ratepayers, who will continue to enjoy both their capacity value, and rélizble energy
from these units when called upon. Mast significantly for the bills 6f APCo’s custdmets, these
units provide the vast majority of the Company’s PIM capacity requirements, and APCo’s
physical ownérship of the units acts as a hedge against price fluctuations.>

The Hearing Examiner’s “teasonable and prudent” inquiry is irreconcilable with the 20 19
Dominion Rider E Final Order and imposes unreasonable burdens on the Company. For
example, actording to the Report, a “feasonable and prudent” economic analysis-would have
incorporated the recommendations of 8 2021 VCEA IR Order that was hot issued until the
week before the hearing in this case, seven months after the Company filed its-application, and
eight months after the Company conducted the econorhic dnalysis supporting the Petition. This
standard is imposéible to meet: if imposed, the; Company would be left ih a constant state of flux,
constantly guessing how fo create a réasonablé-and prudent analysis with each new day,
administration, regulation, statute, or.inarket condition.

b. The Record Confirmsthe ELG Investments Will Delay Billions it Replacement

Capacity and Fagilitaté the Company’s Responsible Transition to Renewable
Energy.

Even though the Company established that an expenditure of $60 million to comply with

the ELG Rule would delay approximately $1.5 billion 6f investments to replace the Jost capacity

* Final Order at 10, 2018 Dominion Rider E, PUR=2018-00195. (Aug. 5, 2019).
35 Exhibit 9 at 19, | |
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of Amos and Mountaineer, the Hearing Examiner réjected the ELG investments and found that
the Company's cost-comparisor did not consider additional costs of labor and upkeep to keep the
Plants running.’” These grounds for disallowance are tenuous, because analogous day-to-day
tunning costs would also apply to generating units the Company would acquire to replace Amos
and Mountaineer: Furthermore, the Heating Examiner all-but ignores the 6bvisus benefits of
extenditig the lifespan of the Plants to keep tustomer costs dowi as the -Gémpany* begins to
teplace its generating fleet with teneéwable fésources. Neo: ﬁm:fdigphtwrtﬁat' theé Company will
have to acquire teplacement eapacity for the Plants at-some point in-the future. What is also
indisputable is that making the $60 million ELG investment would givethe Company
significantly more lead tim& to seck out and find that replacement capacity in.a deliberate and
responsible mannet.

These intvesiments make econormie sense regardiess of which retitément date beyond
2028 the Commission chooses to consider, The Company ;fgrovideﬂ fconommic analyses. that
contemplate (a).a 2040 retirement date for Amos and Mountdinest%or. (b) 8:2033/33 tetirement
date for Amos-and & 2040 retirement date for Mountaineet,*” Bqﬂtanalfys&‘s confirry the BLG
ifivestraents are the fléasfacb’sta]temaﬁjve: for customers versus refirement of both Plarits i 2028,
Notably, OAG moved to compel APCo 16 re-run the PLEXQS mode! with 2032/33 retirement.

dates for Amos and pleaded the “ciitical™ importance of that analysis, but failed to refeterice or

% Ty, ar 215-16.

7 Hearing Examiner Reportat 51,

38 Bxhibit 9, Schedule 46, Section 2, Statement 1.

¥ Bxhibit 19, JEM Rebuttal Schedule 2 - OAG 1-6 Supplemental: Analysis.

[2861620-1, QT1382-00119-01() 13

BSBOELOBTE




I Y T
. . @
A 4

‘mention the results of the supplenmental analysisin pre-filed testitony or during theevidentiary
hearing ¥

c. There’is Significant Ovérl&p i the N gpesséWSgg_pe of Work to- @omnlx with
CCR and ELG Rule.

The COmpan'yf’.vs project-cost \e"s't‘ima,t;es;as;umgg’iyama;tj;‘iiity:tg:s‘imm‘taneox;;sly.oeme;s:ifnté“
compliancs with tlie CCR and ELG mﬂe Fe*r instange; Company witness Spitzaogle’s direct
testimony references the EPA CCR Exterision request Filing for. Anios.: 4 1h that extensfor
application, “Table 3 Auemaﬁves:fﬁﬁbisﬁ@;smzeagaci;gym? demotistratés that “Conversiorito
Dry Handling"” is the sefected-approach becauss it furthers compliance withiboth the CGR and
ELG Rules and therefore»aghj‘evés.rcamgiirangﬁriﬁ ashorter périod cf»ﬁle;ﬁi‘ Fﬁrﬂim@fem the
Company schieves significant efficiencies iby%:i;urswiﬁé‘fhegsﬁhﬁ‘*éh;‘d CCRsﬁ?tﬂes in the same

project schedife: This includes shared ife;s@uf@es‘,;pergﬁitﬁpg, i,nff@gﬁugmfg: and "jabo'r-:cg_éntrécfs;"

.....

investmerits, and assuming the- Compmy attéﬁ:fpted tocomeifito BLG comphance APCo-would |

be forced to filea separaie pro;ect scheduleTor the; ELGunvestments, which. would incrgase. lhe

costs-of compliance far beycmd the currcnf?preject estimutes.,

‘The Hearing Exantiner gives fourreasons to discourit Company-witness Martin®s |
testimoriy: (1] the analysis uses an estimated tetirement date of 2040:for Arhos.asopposedto the

2032733 estitnated refiremnent dates-used iy tfﬁie?(?’dmpény”ssmdst recﬁtdégrgcigtioﬁngtgdy; @)

40 Oﬁ‘ e of the Aaorney General, Division @f Gdnsurhe? Cozrﬁsel Mation. 10=CaD¢peY ‘at 78
(Marc¢h 10, 2021),

A Bxhibit Sat-6n.1,2.
2 Id. atn. 1 (the relevant language is on page 6 ofthe.application).

 I4. (the velevant language:-i5 on-page.9.of the appligation).
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the Headring BExamingr clafins, Without any specitic anecdotes, that the replacement @a@ﬁé}t‘y
metticsinay-liave been inflated,” (3). the analysis did not “fully consider the requitements™of
the VCEA, dnd {4) the-savings gained fromy the itivestments aré apparently insufficient on a
percentage basis and “unclear.” ~

First and fremtost, fhate iS“nGt;hiﬁgi‘-‘,ﬁmj‘;@ag * about the savings custémers would expect
from APCo pursuing the investments. As Me. Martin confirms, customérs Would.expect tosee
savings anywhere from $176 to $622 million ot het present value (“NPV™) by pursuing both the
ELG and CCR investments.* These savings should be considered in comparison t6 thie costs of
the investments themselves.($250 millior) and ngt based on the peréentage of a thirty-year
undiscotinted cost of service ($49 biﬂiéfﬁ*f?‘* While ihe;'-'i'ﬁterveﬁbi;s and thie, Hearing Exarniner are
free to discount these savings as & pércentage; theté is nothing irconsequenitial.about up to $622
million in savings on customets’ power bi lls )

Furthermore; the Commission need fiot serutinizé the appropiiate tefirement aéte‘ ooy
when analyzing the benefits of the Afnos BLG investments. As.$hown by Company witress
Martin, use of either a 2040 or 2032/33 tetitement date still results in savings 1o ustomers ¥ As
to the Company “inflating” replacerent capacity. costs, Sierra Club questioned the figures used
in Mr. Martin’s analysis to establish the estimated cost 6f replacement capacity. Yeta similar
charge could be said of Sierra. Club’s own analysis, whiich reinafkably asserts that amore
“reasonable™ path would be acquiting.an ameunt of solar MW capacity equivalent to 66 square

miles of solar installations in seven years to replace the capacity lost by Amos and

# Exhibit 19-at 7,
s Bxhibit 19 at 5. |
4 Exhibit 19 at 8; Tr.at 219:220.

t
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Mountainger.”? The'Conipany understands that the.Hearing: Examiner plac,e,dii'héi.’b\ufcl?éﬂ‘;o_f‘ N
“reasonsbleness™ on the Company and not intervenots; but leaving the ;Gbmpa'nywi;th,.gnﬁ,
Iejg‘iﬁma;té plan to-réplace 4,250 MW of capacity, while at the same ti-iﬁe; pursiing transmission.
invéstments necessary to accommodate the fepiécéanént capacity in seven yedrs, ¢alls into:
guestion what is effectively a recommended 2028 tetirement for Amos-and Mountaineerand |
furthér supports the Company’$ proposed coursé dfaction,

Finally, contrary o the Report, Company witness Martin did consider the effects of the

VCEA on the Company’s economit :an'alysj's.“ Asélarified by Mr, Martinin rebuttal and at the

hearing, both economie analysss contemplate use of renewable capacity. Moreover, additional |
analysis conducted for Mt, Martin’s rebuttal testiiony shows. the differenice bétween the
renewable resources applied in Mr. Martin’s:analysis and. those tequired-under the VCEA by
2028 amounts to 100 MW--a small fraction of the Company®s overall c’;‘a‘;_‘;‘adi’ty requirerients.
Nevertheless, the.Report sidesteps.all of M. Mirfin’s testimony régarding the VCEA and asseits
that a proper analysis of the VCEA would have imodeled the requiremients from the 2021 APCo
IRP Modeling Order:*® But that Order did hot-exist when Mr. Mar:ti‘n,perférmed his initial
economic analysis and rebuttal economic anglysis that contemplates 4 2032/33 retirement date:

for Amos.”!

A7°Tt. at 143,

8 Bxhibit 19.at:2-5; Exhibit 19, JFM Rebuttat Schedule 2 -OAG 1-6.Supplementa) Analysis; Tr;
at 220-228. ’

9 Exhibit 19 4t 4-5; see ailso Tr, af 220-221:227:28 (“T'will say that, in some of our cases, we had
the exact same total inegawatts of solar iin these cases, 3,400 megawaits,.as 'we had in the YCBA filing,
3,400 megawatts. So it isn’t as if we didri't add rénewables at all.'We added lots of renewables in these.
cases. It's just we-did't exactly match what was in the VCEA filing™).

%0 Hearing Examiner Report at 48,

5) Tndeed, Sierra Club witaess Wilser’s gqohcmicfanalysi s also failed to consider or even: A
reference the effects of the VCEA, and no: party-trequested-that A PCq conduct any additional anglysis of
the effects of the VCEA on its ecanomic analyses during discovery.
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’Gwen‘the strmgent fiming remﬁrements nf‘tﬁé ELG Rules; and theé i*equﬁe*nientst bé"f‘fﬂ_} -

cémpllance with its govetning régulations, the: Gompaity' doés nof have the mery &f ufhe 6
conduét additional \analysesfwhﬂ;e-awamng Slarity on ‘vague factons like the exact samo:ﬁnt ofg -

carbon tax allegedly to be imposed by the BEPA.Y The Conipany hias established that its

p‘rdp@sedreoi;rse-~of5aetiqn will isa&r‘eara‘fqﬁa;y‘e;tshuﬁdiéds, of millions of dollars, provide. ceffainty:

to the:Caotfipany’s dapacity -obligations; réndrwﬁlﬁa’lle)w-ﬂie Corripany to 1ran§ifti;omozre‘npw£ble. :
energy in-a measired and responsibleway.

4. APCo’s Previously-Tncurred ELG Compliahce Costs Were Ressouiable: and
Necessaryto Comply with: the ELG Rules..

Tn addition.to recommending tht the domm"issmnv?rthhold,for tiow, tecovery of the.
¢stimated costs-of fiture ELG i'nvefsliﬁéntsﬁhé Hearing Examiher recomimends that the o
Commission should witihold apprb‘Vé‘i;mf it-he-‘@revibuﬂ?’i‘ifxicun'engEG éxﬁens&fs unfile -
million of expenses APCo incurred fto‘fconduexﬁffeastbxrlﬁy é&i’x&;és,‘pm ect pi:gzmmgs and
preliminary engineering iin.ﬂardér-\to;-ftgigat; ,Eﬁ%)ﬁiﬁnﬁientalsagenc;y.maf;dateé*thatffequire‘ ,
compliance “as $6on:as possible.” And iike;ﬂgg,tfél:écé{ste_éi{ ELG c'ompliaﬁee- costs, thesgalready-
incurred expenses were devoted to generafing units that afe still “used-and useful” and provide
benefits to APCo customets, Acém‘dmgly, fhe: Commlssmn should reject the: Hearing.
Examiner’s recommendations and adopt the- Gogxpany«»s*request to include these t:osts*“m ’the

Comipany*s revefue tequireimerit.

2 AN parties. cénceded at the hearmg that, w’hlle a ¢atbon fax may be *eoming,” the éxact time. -
and amount of that tax is entirely subject to conjecture. And i aﬁy event, the Coiripany estatilished. that
Amaos and Mountaineer are projected to rim at very low capacity fagtors-(i.é. load): and net always be
operational, thus. mlmmlzmg the frequency or amount of a “tax™* while the Plants are oper ating. See Ty, at
216-218..
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Asg explained by ‘C‘om‘pah}i witness Spitanogle, thie initial BLG and CER rules weré.

puiblished in 2015, but the Firal rules werenot issued until the second half of 202053 Under the

CCR Rule, absent an extension, bottom ash ponds like the-onés at Amos and Mountaingér would

need to initiate closure by April- 11,2021, Under the ELG Rule, APCo is required to give notice

to'the WVDEP by October 13, 2021 if it chooses to retite the uiiits and forego the ELG

investments.>* Because of this “as soon as possible” schedule, and the interconnected nature-of

the two projects,” thie Company’s engineering team worked closely with the environmental team

to determine if a-compliance plan was economically feasible-and if so, the quickest path to.
compliance.5® At the same time, the Compatiy had to submit extension requests, applications;
and project schedules with the EPA for apptoval. ¥ Given the obligations.and timing eonsttaints
imposed by the ELG and CCR Rulés, the Company had na-opportunity to wait for this
Commission’s approval becanse-a lag time would ijn‘évi‘t_ably résult in cancellation of the project
and #n early retivement of the Plants.due fo-the deadlines ﬁﬁ posed bythe ELG Rule.

As furthertestified by Conipatiy witness Btian Shetrick; the CCRandBLG Rulesate

comprehiensive and require carefulidnalysis and planning fo.ensure' APCo can maintain

‘compliance, while supplying low cost powes to custoniers.¥ APCo tosk prudent steps to analyze

¥ Exhibit Sats,

1 1d ‘

% The Compdny achieves significant efficiencies by piirsuing the ELG and CCR Rules in the
same project schedule. For instance; Company’s NPDES application and its CCR extension request both
contain & plan to convert the wét biottom’ash syster to-a dry handling system, ¢lose the BAP-Complex by
CCR material removal, and construct new wastewater ponds within the BAP foatprint to manage non-
CCR waste-waters. This alternative compliance strategy was decided, in part, because. it furthers
compliance with both the. CCR and ELG fules-at Amos. See Exhibit 5-at 6.1, The relevant compliance
strategy is discussed ‘on pages 6-9 of the CCR extension application,

 Id. at 6.

ST1d. at 9,

%% Exhibit 6 at 5-10.
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the BLG &nd CCR rules as they were: being finalized ineludifig: evaluating the feadibility-and |
high level tost estimates of different technlogy options to comply with the rules.and coritinue
codl fired operations, preliminary. engineering to further define the project.and intggrate the
wefe necgssary to inforrn the cost estjimate‘s, tequired to support the detailed economic analysis
for this -&as&z-, and to-completé the permitting process, Additionally, the regulatory.and;permitting
activities are approxiﬁrnaielﬁ month activities, with-an additional 2-3 monthg for preparéﬁén' and
filing, thus tequiring that APCo start the projects as early as-it did.%

Simply put, the Company could not have filed the Pétition with a legitimate

understanding of the estimated costs or project schedule without first com pleting the planning

and feasibility phases of the project. Denyingthese costs wolld st a standard where:a uti lity has.

no ability to conduct feasibility analyses or-any ptice estimate oFinfrastructure DProjects prior to
seekirig approval frorh the Corimission. Such arésult would be absurd, 85 the utility would
never be able to present a fair and educated analysis.of what its projects would cost or even.
entail. The Hearing Examiner appears to recoghize thisissue in grannng the premouslymcurred
CCR costs, but that décision cannot be rahonalmcd with her f'ecdmmendatlon to wuhholdt
approval of the comparable ELG costs,

5. The Report Misstates Eléments of the Depreciation Testimony Presented by:
Company Witness Ross..

0
6 Exhibit 6, Schedule 46 Section2 Statement 2, Although'the Amos permit took approximately

six months to obtain, the Company had to requiest a Stay of certain provisions that-are still:pending with
the WVDEP, The same challenge is also presented with the draft:Mountaineer permit,
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Additionally, the Report misstates fhie dépreciation testimony presented by Company
witness Ross. The Report clais that “Mr. ﬁ:ﬁsa testified that the Compariy proposed a 9.25%
annual depreciation rate for CCR and ELG investrients at the.Amos Plant and a 5.71% annual
depreciation rate for the CCR and ELG invéstments at the Mountaineer Plant.” However,
witness.Ross actually proposed-a.9.52% depreciation rate for CCR/ELG investments at. Am6s.
Addiﬁdnally,, the:Report mischaractetizes Mz, Ross? téstimony, stating;

[Witness Ross] explained that such depreciation rates were approved by the Commission

in the APCo 2020 Trierinial Review Order using 2032 and 2033 retirement dafes fot units

1-3 at the Amos Plant and-a 2040 retirément date-for the Mountainéer Plant.

Company witness Ross did not testify that kis depreciation schedule has been approved by the
Commission, but rather explained that the 9.52% and 5:71%.depreciation rates for CCR and
Commission for depreciation of éxisting Ames-and Mouhtaineet Plja'nf~€¢n€r’at‘i,oﬁras'3¢ts,“ If the
cﬂbmmissi.on adopts APCo's position on-the CCR/ELG investments, it should apprové the
depreciation rates recommended by Company witness Ross. Ifitado pts the Hearing Examiner’s
recommendations, it should authorize APCo 10 follow thie accoudting and deferral process

outlined in Mr, Ross’s rebuttal testimony.®

CONCLUSION
All parties agree that the Company muist makea shift to renewable energy over the

coming years. As it makes thai shift, the:Company will-continueto meet its. duty to customersto

provide affordable and reliable-capacity and energy during this transition. ‘The ELG investments,

6 Exhibit 10 at9-10,
2 Exhibit 20 at4-5. .
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which will ensire APCo’s coal-plant opeérations ‘meet envirofmental regulafions, allow the

BSOBELRTE

Compiny to.achieve both of these obligations i 4 responsible mannier,

Respectfully suibmiitted,

APPALACHTAN POWER COMPANY'

No¢lle J. Coates (VSB #73578)

AMERICAN ELECTRIC POWER SBRVICE CORPGRATION
1051 East Cary Street, Suite 1100

Richmond, Virginia 23219

-804-698-5541
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10 8, Jefferson St. Suite 1800
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